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EDI TH H JONES, Circuit Judge:”
Appel | ant asks us to reverse the district court's deni al
of a notion for relief fromfinal judgnent under Fed. R Cv. P.
60(b) based on the appellee's alleged fraudulent actions. W do

not find the denial an abuse of discretion and therefore affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



BACKGROUND
Al fred Denpsey cl ai ns that he sustained a personal injury
when he was transported from an ARCO Gl & Gas Co. drilling
platformin a personnel basket to a charter boat in rough seas.
The district court granted the defendant ARCO summary judgnent and

we affirmed. Denpsey v. ARCOGI| & Gas Co., 809 F. Supp. 437 (E

Dist. Louisiana 1992), aff'd without opinion, 980 F.2d 1444 (5th

Cr. 1992). One of the bases for the district court's decision was
that the captain of the charter boat, not ARCO was responsible for
t he deci sion whether or not to proceed wth the transfer despite
t he rough weat her.

Over one year after the district court entered its
summary judgnent, Denpsey noved for relief fromthe final judgnent
under Rule 60(b) inthis court, followed by a "notion for recall of
mandate or order." These notions were denied. He then filed a
motion for relief from final judgnment under Rule 60(b) in the
district court, arguing that the summary judgnent shoul d be vacat ed
because M chael Christovich, ARCO s counsel of record, allegedly
commtted fraud upon the court in connection with an affidavit
submtted by ARCO in support of its summary judgnent notion.
Denpsey alleged that Christovich fabricated portions of the
affidavit he prepared for the captain of the charter boat, and then
notari zed the captain's affidavit even though it was not signed in

hi s presence. Denpsey buttressed his clains of fraud by again



arguing that ARCO failed to respond to an inportant discovery
request.?

The appellant devotes much of his brief to factual
i naccuracies in the captain's affidavit, which boil down to the
followng. First, in his affidavit the captain stated that he was
in charge of the vessel on the date of the accident; in a
deposition for another |lawsuit arising froman incident occurring
on the sanme vessel on the sane day, however, the captain testified
that he did not recall that day and was unsure whether he, or
anot her individual, was the captain on duty that day. Second, in
his affidavit the captain stated that he believed the weather
conditions on the day of the accident were safe for a personne
transfer and that the transfer occurred without incident; in his
deposition, however, the captain testified that he did not recal
the events of the day. Denpsey argues at |length that these factual
i nconsi stencies prove that M. Christovich fabricated the contents
of the captain's affidavit in order to advance ARCO s def ense.

Denpsey further supports his allegation of fraud by
enphasi zing Christovich's notarization of the charter-boat
captain's affidavit outside of his presence. The district judge
agreed with Denpsey that this inproper notarization "border[ed] on
the reprehensi ble" and sanctioned Christovich by ordering himto

perform 32 hours of pro bono work. Denpsey argues that the

1 Denpsey argued that Christovich failed to produce a weat her forecast

ostensi bly covered in a request for production of docunments to ARCO Thi s
argument was raised in the district court pending sunmary judgnent and again in
his original appeal to this court. W found no reversible error when we first
exanm ned Denpsey's contentions nor do we now as part of his Rule 60(b) action.
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totality of the above acts and circunstances anount to a fraud on
the court justifying relief fromthe final judgnent under Fed. R
Cv. P. 60(b), Rule 11 sanctions, and attorneys fees and costs.
The district court denied relief fromthe judgnent.
DI SCUSSI ON
This court reviews a district court's denial of a Rule

60(b) notion for abuse of discretion. Lee v. Village of River

Forest, 936 F.2d 976, 978-79 (5th Gr. 1991). A reversal wll be
granted "only upon a show ng of extraordinary circunstances that
create a substantial danger that the wunderlying judgnent was
unjust." 936 F.2d at 978. Supporting this limted review is a
strong policy in favor of the finality of judgnents. 1d. Fraud
upon the court is reserved for only the nost egregi ous m sconduct,
and requires a showi ng of an unconsci onabl e pl an or schene which is
designed to inproperly influence the court inits decision. WIson

v. Johns-Manville Sales Corp., 873 F.2d 868, 872 (5th Cr.), cert.

denied, 493 U. S. 977 (1989). The narrow concept of fraud upon the
court enbraces only the species of fraud which defiles or attenpts
to defile the court itself, or is a fraud perpetrated by officers
of the court so that the judicial nmachinery cannot performin the
usual nmanner. 1d.

The district court was well within its discretion in
ruling that the actions and circunstances Denpsey conpl ai ns about
did not rise to the level of fraud upon the court. As to the
di screpancies in the charter-boat captain's deposition and

affidavit testinony, the district court stated that "There is not



a scintilla of evidence that M. Christovich fabricated or caused
to be fabri cated t he cont ent of [the captain' s]
affidavit. . . . [Christovich] was deliberate and conscienti ous,
going to considerable Ilengths to verify the content and
truthful ness of the affidavit." Denpsey vigorously contests these
findings, citing evidence fromwhich he infers that Christovich was
aware of statenents contrary to those contained in the affidavit
signed by the charter-boat captain. The inferences are not
conpelling. Gven the various fora in which testinony was taken
the uncertain nenory of the charter-boat captain, and the fact that
sone of the inconsistencies are reconcil able, we are not persuaded
that the district court clearly erred in crediting Christovich's
af fidavit concerning the circunstances of the captain's signing of
his affidavit.?

As to the inproper notarization, the district court

di stingui shed a decision relied on by Denpsey, lllinois Centra

RR Co. v. RR Land, Inc., 1992 WL. 38109, Cvil Action No. 86-

86 (E.D. La., Feb. 18, 1992), which found that notarization outside
of the presence of the affiant did amount to fraud upon the court,
by noting that Christovich had nade consi derable efforts to verify
the affidavit's accuracy. Upon considering the facts of the two

cases, we cannot say that the judge abused his discretion by

2 The district court enphasized that the contested portions of the
affidavit were superfluous to its decision to grant sumary judgnment. Denpsey
correctly argues that Rule 60(b) does not require a showing that a new trial
woul d probably produce a new result. At least partially because of this
superfluity, however, the district court was persuaded that the factual
i nconsi stencies were not part of an unconscionable plan or schene designed to
i mproperly influence the court, but were apparently nore likely due to errors in
the captain's nenories and/or unintentional errors by Christovich.
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hol di ng that Christovich's inproper notarization did not anbunt to
a fraud upon the court.

W find no reversible error in the district court's
treat nent of Denpsey's Rule 60(b) notion. W decline to nodify the
sanctions already assessed by the district court or its
determ nation of attorney fees. The district court's order is

therefore in all respects AFFI RMED



