IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3649

Summary Cal endar

TRAVELERS | NSURANCE COMPANY, THE,
Plaintiff,
V.
J. A JONES CONSTRUCTI ON COWMPANY, ET AL.,
Def endant s.
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RTKL ASSCOCI ATES | NC. ,
Third Party Plaintiff-Appellant,
V.
SOQUTHEAST DI STRI BUTORS, |INC., ET AL.,
Third Party Defendants,

TRANSAMERI CA | NSURANCE COMPANY and
| NSURANCE COMPANY OF NORTH AMERI CA,

Third Party Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 92-1966 M

(March 30, 1994)



Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

RTKL Associates, Inc. (RTKL), filed a third party demand
agai nst Transanerica | nsurance Conpany (Transanerica) and
| nsurance Conpany of North Anmerica (INA). The district court
granted sunmary judgnent for Transanerica and I NA. RTKL appeals.
We affirm

|. FACTS AND PROCEDURAL HI STORY

Travel ers I nsurance Conpany (Travelers) is the present owner
of a project known as Canal Place Il. RTKL was the architect on
the project, and J. A Jones Construction Conpany (J.A Jones) was
the general contractor for the project. Because of alleged
defects in the project, Travelers brought suit agai nst RTKL and
J. A Jones.

RTKL filed a cross-claimfor contribution against J. A Jones
and a third party demand agai nst vari ous subcontractors incl uding
The Robert M Vickery Conpany (Vickery) and the Bi nswanger d ass
Conpany (Binswanger). RTKL also filed a third party denmand
agai nst Transanerica and INA. Transanerica and | NA had i ssued
performance bonds for Vickery and Bi nswanger respectively.

INA filed a notion to dismss pursuant to FED. R Qv. P

12(b)(6), and Transanerica filed a notion for sunmary judgnent.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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Both I NA and Transanerica contended, inter alia, that RTKL was

not a beneficiary of their performance bonds and therefore had no
right to recover under the performance bonds. The district court
treated the notions filed by INA and Transanerica as notions for
summary judgnent, and it granted the notions. The district court
determ ned that the plain and unanbi guous | anguage of the bonds
excluded a right of action for anyone except the general
contractor, J.A Jones. The district court's ruling was
certified as a final judgnent pursuant to FED. R CvVv. P. 54(b).
1. STANDARD OF REVI EW

We review the granting of summary judgnent de novo, applying

the criteria which the district court used in the first instance.

Federal Deposit Ins. Corp. v. Dawson, 4 F.3d 1303, 1306 (5th Gr.

1993); Fraire v. Gty of Arlington, 957 F.2d 1268, 1273 (5th

Cr.), cert. denied, 113 S. C. 462 (1992). That is, we review

the evidence and inferences to be drawn therefromin the |ight
nmost favorable to the non-noving party. Dawson, 4 F.3d at 1306.
Summary judgnent is proper "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that the noving party is entitled to
judgnent as a matter of law" Feb. R CGv. P. 56(c).
[11. DI SCUSSI ON

RTKL asserts that the district court erred in granting
summary judgnent for Transanerica and | NA because Transanerica
and INA are solidary obligors fromwhom RTKL is entitled to seek

contribution. According to RTKL, because the bonds issued by



Transanmerica and | NA incorporated both the subcontract and the
general contract into the bonds thensel ves, the performance

bonds, subcontract, and the general contract all operate as one
contract to bind Vickery and Transanerica, and Bi nswanger and | NA
in the solidary obligation to performdefect free work on the
project. Initially, RTKL notes that both bonds provide that:

KNOW ALL MEN BY THESE PRESENTS: that [ Bi nswanger or

Vi ckery], as Principal, hereinafter called Subcontractor,
and [ Transanerica or INA] as Surety, hereinafter called
Surety, are held and firmy bound unto J. A JONES
CONSTRUCTI ON COMPANY, One Sout h Executive Park, Charlotte,
North Carolina 28231, as (bligee, hereinafter called General
Contractor, in the amount of . . . for the paynent whereof
Subcontractor and Surety bind thenselves, their heirs,
executors, admnistrators, successors and assigns, jointly
and severally, firmy by these presents (enphasis added).

RTKL argues that this underlined portion solidarily binds | NA
w th Bi nswanger and Transanerica with Vickery for the perfornmance
of the subcontractor's work.

Next, RTKL points out that the bonds further provide that
the "subcontract, as duly nodified or anended fromtine to tine,
is by reference nade a part hereof and is hereinafter referred to
as the Subcontract." Furthernore, the subcontracts provide that
t he
Subcontractor shall be bound by all the terns of the Contract and
assunes all the obligations of Contractor as stated therein,
whi ch are applicable to this Subcontract, including any
provi sions of the Contract required to be asserted or
incorporated into this and ot her subcontracts, and all such
ternms, obligations and provisions of the Contract are hereby
inserted and incorporated into this subcontract as fully as
t hough copi ed herein.

By incorporating the general contract into the performance bonds,

RTKL argues that Transanerica and | NA expressly agreed to assune



all of the obligations which J. A Jones owed to the owner,

Travel ers. Thus, RTKL asserts, Vickery, Binswanger,

Transanerica, and | NA have all agreed to be bound to Travel ers.
RTKL further asserts that a careful reading of the specific
obligations assuned by Vickery, Binswanger, |NA and Transanerica
denonstrates that the underlying purpose of all the docunents was
to provide the owner with a defect free project.

RTKL asserts that because Transanerica and INA willingly and
expressly agreed to be bound to the owner, RTKL can seek
contribution fromthem under the provisions of LA Cv. CobE ANN
arts. 1797, 1805 (West 1987). Article 1797 provides that "[a]n
obligation may be solidary though it derives froma different
source for each obligor." Article 1805 provides that

[a] party sued on an obligation that would be solidary if it

exi sts may seek to enforce contribution against any solidary

co-obligor by making hima third party defendant accordi ng
to the rules of procedure, whether or not that third party
has been initially sued, and whether the party seeking to
enforce contribution admts or denies liability on the
obligation alleged by plaintiff.

Transanerica and | NA both assert that J. A Jones is the sole
beneficiary of their bonds. They rely on the foll ow ng
provi si on:

No right of action shall accrue on this bond to or for
the use of any person or corporation other than the General
Contractor named herein or the heirs, executors,
adm ni strators or successors of the General Contractor.

| NA and Transanerica argue that RTKL is not a third party

beneficiary of the bond because Louisiana | aw clearly provides

that, absent a contrary provision, actions ex contractu cannot be



mai nt ai ned agai nst an individual by an individual who was not a
party to the contract.

In Fireman's Fund Am Ins. Cos. v. MIstid, 253 So. 2d 571

(La. . App.), wit denied, 255 So. 2d (La. 1971), a supplier

sought to recover funds fromthe general contractor's surety,
Fireman's Fund. The court held that the supplier had no cause of
action on the bond because

[b]y the very terns of the bonds . . . no cause of action
shal |l accrue to anyone other than the owmmer . . . . The
trial judge correctly determned this to be a conventi onal
contract of surety to be governed by the related statutory
law. Civil Code Article 3039 provides for such agreenents
inthe follow ng way: "Suretyship can not be presuned; it
ought to be expressed, and is to be restrained within the
limts intended by the contract."”

The limts of this contract have been clearly expressed
between the parties; the sole obligee on the bond is [the
owner]. That obligee only possesses a cause of action on
t he performance bond.

ld. at 574. Li kewi se, in Gateway Barge Line, Inc. v. RB. Tvyler

Co., 175 So. 2d 867 (La. C. App. 1965), a barge conpany filed
suit against a subcontractor's surety to recover barge rentals
whi ch the subcontractor had not paid. The barge conpany argued
that it could nmaintain a cause of action against the surety
because the bond incorporated provisions of the subcontract that
obligated the subcontractor to provide a surety bond which
guaranteed the paynent of material, |abor, and equi pnent rental.
Id. at 870. The court held that the barge conpany did not have a
right of action against the surety. |d. The court stated that
to hold otherw se would be tantanobunt to creating a contract of
suretyship "by inplication and presunption, whereas the Article

provi des that the obligation nust be specific and expressed.™
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Id. The court went on to state that a third party can enforce a
contract only when the contract denonstrates that it was executed
for his benefit. 1d.

RTKL attenpts to distinguish the MIstid and Gat eway cases
by arguing that those cases all involved suppliers or material nen
who sought paynent for their own direct |osses under a

per f or neance bond. RTKL asserts that those cases shoul d be

construed as holding that a performance bond will not be expanded
to a paynent bond unless the parties clearly intended the bond to
be a paynent bond.

RTKL further asserts that the clause in the bonds which
attenpts to limt a cause of action to J. A Jones is at best
extrenely anbi guous when read with the entire bond, and at worst
is conpletely contradictory to the intent of the bond as
expressly stated on the face of the bond. Either way, argues
RTKL, the clause nust be construed agai nst the sureties because
they wote the contracts.

Because I NA and Transanerica are sureties of a
subcontractor, they are conventional sureties whose obligations
are governed by Louisiana contract |aw, rather than statutory
sureties whose obligations are governed by the Private Wrks Act.

Emle M Babst Co. v. United States Fidelity and Guaranty Co.

497 So. 2d 1358, 1360 (La. 1986). "A conventional bond nust be
interpreted so as to give effect to the common intent of the
parties.”" W agree with the district court that the bonds in

gquestion are not anbi guous, and that RTKL has no right of action



on the bonds. W note initially that RTKL's assertion that the
subcontracts at issue in this case obligate Bi nswanger, Vickery
and the sureties to all of the terns of the general contract is
not conpletely accurate. Rather, the subcontract provides that
t he subcontractor is bound by the terns of the general contract

to the extent that the general contractor's obligations "are
applicable to this Subcontract."” The bonds clearly provide that
the general contractor is the only party with a right of action.
The i ncorporation of the subcontracts and the general contracts
into each of the bonds in question is not inconsistent with the
parties' intent of limting a right of action to J. A Jones.
Rat her, this incorporation should be viewed nerely as a neans of
defining the scope of each subcontractor's obligation to J. A
Jones.
| V.
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



