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PER CURI AM *

Donald R Leonard, proceeding pro se, appeals the district
court's denial of his petition for habeas corpus relief under 28

US C § 2254 (1988). For the reasons set forth below, we affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

On February 5, 1978, Leonard commtted aggravated rape. The
vi cti mand her young son were wal king honme froma Mardi G as parade
in New Ol eans when Leonard, brandishing a broken beer bottle
threatened the victimwth her life, forced her into a secluded
area and to di srobe, and then raped her in the presence of her son.
At sone point, Leonard also cut the victimw th the broken bottle.
Before fleeing, Leonard stole three one dollar bills from the
victim one of which had two small holes burnt into it. Shortly
after the police were notified of the attack, officer Stanley Brown
arrested Leonard because he matched the description given by the
victim The victimlater identified Leonard in a |ine-up.

At trial, officer Brown testified that Leonard, when arrested,
possessed a one dollar bill with two small holes burnt into it.
Additionally, the victim and her son identified Leonard as the
rapist. The state also introduced pictures taken of the victims
wounds and a nedical examnation form conpleted by Dr. Norris
Crunp, the deputy coroner who exam ned the victim The jury found
Leonard guilty of aggravated rape, and he was sentenced to life
i npri sonnent . The Louisiana Suprene Court affirnmed Leonard's
conviction and sentence in an unpublished opinion. After
exhausting his state habeas renedi es, Leonard filed a petition for
habeas relief in the federal district court, pursuant to 28 U S. C
8§ 2254. The district court denied the petition and granted a

certificate of probable cause.



I
Leonard first contends that the "reasonable doubt” jury
instruction given by the trial court was constitutionally defective
under Cage v. Louisiana, 498 U.S. 39, 111 S. C. 328, 112 L. Ed. 2d
339 (1990), inthat it could have been interpreted by a reasonabl e
juror to allow a finding of guilt based on a degree of proof bel ow
that required by the Due Process C ause. However, Leonard's
conviction becane final in 1979 and he did not nake a
cont enpor aneous objection to the instruction as given by the trial
court. Thus, Leonard asks that we apply Cage retroactively. The
law is well-settled in this Crcuit that Teague v. Lane, 489 U. S.
288, 109 S. &t. 1060, 103 L. Ed. 2d 334 (1989), does not permt the
retroactive application of Cage. See Skelton v. Witley, 950 F. 2d
1037, 1043-46 (5th Gir. 1992), cert. denied, ___ US. __ , 113 S
. 102, 121 L. Ed. 2d 61 (1992). Consequently, we nust reject
Leonard' s Cage claim
11
Leonard next argues that the trial court erroneously admtted
testinony and docunentary evidence pertaining to Dr. Crunp's

exam nation of the victimafter the rape.! Leonard submts that

1 Dr. Crunp, at the tinme of Leonard's trial, was no | onger
enpl oyed by the New Oleans Coroner's Ofice and had noved to
M ssi ssippi without |eaving a forwarding address. Therefore, Dr.
WIlliam Bradley, who worked with Crunp in the Coroner's Ofice
during the relevant tinme period, testified that the nedical form
filled out by Dr. Crunp concerning his exam nation of the victim
was a form used and kept by enpl oyees of the Coroner's Ofice in
the ordinary course of business. Dr. Bradley further testified
regarding the nature of the victims injuries, as noted on the
form Oficer Patricia Childress, who acconpanied the victimto
the Coroner's Ofice, authenticated several photographs of the
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because Dr. Crunp did not testify, the exam nation form and any
testinony relating to it constituted hearsay and the trial court
deprived himof his constitutional rights to confront and cross-
exam ne wtnesses by admtting the hearsay. W need not reach
t hese questions, however, because we conclude that the alleged
error is harmess. See United States v. Bentley, 875 F.2d 1114,
1117-18 (5th Cr. 1989) (holding that adm ssion of nedical records
constituted harm ess error; refusing to reach the questi on whet her
their adm ssion deprived t he def endant of his Sixth Anendnent ri ght
to confront w tnesses against hin.

"[Clonstitutional error may be deened harm ess when it is
found to be harnl ess beyond a reasonabl e doubt." Id. at 1117; see
Chapman v. California, 386 U S. 18, 24, 87 S.C. 824, 828, 17 L.
Ed. 2d 705 (1967). Such an error is harm ess where

after reviewwng the facts of the case, the evidence

adduced at trial, and the inpact the constitutional

violations had on the trial process, the evidence
unrelated to the alleged constitutional violation

"remains not only sufficient to support the verdict but

so overwhelmng as to establish the guilt of the accused

beyond a reasonabl e doubt."

Bentley, 875 F.2d at 1117 (quoting Germany v. Estelle, 639 F.2d
1301, 1303 (5th Gr. 1981) (citation omtted)). "This rule has
been applied to cases where evidence was admtted in violation of
the constitutional right to confront wtnesses." ld. (citing
cases).

In this case, other evidence of Leonard' s guilt | eaves us with

no doubt that any clainmed error involving his right to confront

victims injuries.



W t nesses was harnl ess. At trial, both the victim and her son
identified Leonard as the rapist. Additionally, the wvictim
identified Leonard as the rapist at a pre-trial |line-up. Moreover,

when he was arrested, Leonard matched the descri ption of the rapi st
given by the victint and had in his possession the distinctively
marked one dollar bill, which officers Brown and Panela Cobb
testified that Leonard attenpted to eat after being advised of his
Mranda rights.® Semnal fluid and Type A bl ood))the victin s bl ood
type))were found on both the victimis and Leonard's clothing.

Furthernore, the state thoroughly inpeached Leonard's testinony
regardi ng his whereabouts on the night of the rape. Finally, the
chal | enged evidence did not provide any substantive proof of
Leonard's guilt, but rather indicated only that Crunp had exam ned
the victim discovered nmultiple bruises, and obtained a vagi na

snear in order to determne if secretions were present in the
victims vagi na. Consequently, based upon the overwhel m ng
unt ai nt ed evi dence of Leonard's guilt, and the peripheral inpact of
the chal | enged evi dence, we hold that the trial court's adm ssion

of the evidence in question was harnl ess beyond a reasonable

2 Leonard was wearing a green security guard uniform was
m ssing several front teeth, and was approxi mately the sane age,
hei ght, and wei ght of the rapist.

3 Leonard, who testified at trial, denied attenpting to
devour the dollar bill.
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doubt.* See Bentley, 875 F.2d at 1117-18; Germany, 639 F.2d at
1303.
|V

Leonard's final contention is that the trial court denied him
due process of |law by erroneously allowi ng officer Brown to testify
regarding "other crines"))here, Leonard robbing the victim and
having in his possession at the tine of arrest the distinctively
mar ked one dollar bill. To denonstrate a due process violation
Leonard first nust denonstrate the district court's ruling to be
error under Louisiana |law. See Robinson v. Witley, 2 F. 3d 562,
566 (5th Cir. 1993), cert. denied, ___ US. __ , 114 S. C. 1197
(1994). Leonard has failed to nake this initial show ng.

Al t hough Loui siana |aw generally prohibits the adm ssion of
"ot her crinmes" evidence, such evidence is adm ssible when it forns
part of the res gestae of the charged offense. 1d.; see La. Rev.
Stat. Ann. 8§ 15:447 (West 1981). "To constitute res gestae the
ci rcunst ances and decl arations nust be necessary incidents of the
crimnal act, or immediate concomtants of it, or form in
conjunction with it one continuous action." La. Rev. Stat. Ann
§ 15:448. The district court correctly held that evidence

concerning the theft of noney fromthe victimwas part of the res

4 Simlarly, to the extent Leonard seeks relief due to an
erroneous state evidentiary ruling, he has not shown that the
chal | enged evi dence was a "crucial, critical, or highly significant
factor in the context of the entire trial." Thomas v. Lynaugh, 812
F.2d 225, 230 (5th Gr.), cert. denied, 484 U S. 842, 108 S. O
132, 98 L. Ed. 2d 89 (1987). Accordingly, Leonard has failed to
raise an error of constitutional magnitude and is not entitled to
relief.
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gestae. The theft occurred during or inmmediately after the rape
and t hus was part of the sanme continuous crimnal transaction. See
Robi nson, 2 F.3d at 566-67, Edwards v. Butler, 882 F.2d 160, 164-
65 (5th Cr. 1989). Accordingly, we conclude that Leonard's due
process claimis without nerit. Robinson, 2 F.3d at 567.
\%
For the foregoing reasons, we AFFIRM the judgnent of the

district court denying the petition for habeas corpus relief.



