UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3626

In the Matter of RUDOLPH A. MCLEQD,

Debt or,
RUDOLPH A. MCLEOD
Appel | ee,
vVer sus
G RAND SM TH,
Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 92 3080 L 5)

(July 14, 1994)

Bef ore W SDOM and JONES, Circuit Judges, and COBB', District
Judge.

EDI TH H JONES, Circuit Judge: ™

District Judge of the Eastern District of Texas, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

In June 1990, appellee Ral ph McLeod, the owner of Culf
South Communications, Ltd., filed Chapter 11 bankruptcy in
Loui siana. In March 1991, he filed an adversary proceeding in the
bankruptcy court to collect on a prom ssory note that had been
assigned to himby @Gl f South Conmmuni cations, Ltd. The prom ssory
note had been executed in Florida by Wsterville Broadcasting of
Florida, Inc. and was guaranteed by several individuals, including
the appellant G Rand Smth. The defendants in the adversary
proceedi ng rai sed various disputed affirmative defenses.

Followng a trial on the nerits, bankruptcy Judge T. H
Kingsmll, Jr. entered judgnent in favor of MLeod finding
Westerville Broadcasting and all of the guarantors jointly and
solidarily liable to MLeod in the anobunt of $870,822.98 plus
i nterest. On appeal, the district court concluded that the
adversary proceeding was a core proceeding and, finding no clear
error, affirmed the judgnent of the bankruptcy court. Smth now
appeal s contendi ng that the adversary proceeding was in fact a non-
core proceeding which the district court should have revi ewed de
novo. W agree with Smth and accordi ngly vacate and remand to t he
district court.

DI SCUSSI ON

The jurisdiction of bankruptcy courts is bifurcated
bet ween "core" and "non-core" proceedings. See 28 U S.C § 157.
Bankruptcy courts my issue final judgnents in all core

proceedi ngs, and on appeal the district court reviews appeals from



core proceedings for clear error. I n non-core proceedings, the
bankruptcy court is not enpowered to issue final judgnents, but
rather is required to submt findings of fact and concl usi ons of
law to the district court. The district court then conducts a de
novo review of the proceedings and enters judgnent accordingly.
Congress codified the distinction between core and non-
core cases in 28 U.S.C. 8 157 in response to the Suprene Court's

decision in Northern Pipeline Constr. Co. v. NMarathon Pipe Line Co,

458 U. S. 50, 102 S. . 2858 (1982). Rel ying on Marathon, this
court has concluded that "controversies that do not depend on the
bankruptcy laws for their existence -- suits that could proceed in
anot her court even in the absence of bankruptcy -- are not core
proceedi ngs." Wod v. Wod (In Re Wod), 825 F. 2d 90, 96 (5th Gr.
1987).

| f the proceedi ng i nvolves a right created by the federal
bankruptcy law, it is a core proceeding; for exanple, an
action by the trustee to avoid a preference. I f the
proceeding i s one that woul d arise only in bankruptcy, it
is also a core proceeding; for exanple, the filing of a
proof of claim or an objection to the discharge of a
particul ar debt. | f the proceeding does not invoke a
substantive right created by the federal bankruptcy |aw
and is one that could exist outside of bankruptcy it is
not a core proceeding; it my be related to the
bankruptcy because of its potential effect, but under
section 157(c)(1) it is an "otherw se related" or non-
core proceeding.

ld. at 97 (enphasis in original).
In ruling on MLeod's suit on the note, the district

court inproperly relied on Bank of lLafayette v. Baudoin (In Re

Baudoin), 981 F.2d 736 (5th Gr. 1993), in concluding that his suit

was a core proceeding. The relevant facts in Baudoin are that M.



and Ms. Baudoi n owned a corporation, RFBI, which received vari ous
| oans from the Bank of Lafayette ("the bank"). Eventually, RFB
and the Baudoins, individually, filed for Chapter 7 bankruptcy.
The Baudoi ns' bankruptcies were eventually consolidated. During
RFBI ' s bankruptcy, the bank filed a proof of claim During the
Baudoi ns' bankruptcy, the bank did not file a proof of claim but
instead bid in two nortgages that the bank held to purchase the
Baudoi ns' property sold during their bankruptcy. Three years after
their discharge in bankruptcy, the Baudoins sought to bring a
I ender liability action in state court agai nst the bank. The issue
bef ore t he Baudoi n court was whet her the Baudoins' lender liability
suit agai nst the bank three years after di scharge was barred by res
| udi cat a.

The <court concluded that the suit was barred by

principles of res judicata because the Baudoi ns sought to sue the

very bank that they clained forced theminto bankruptcy years ago.
In reaching its decision that the action was barred by res
judi cata, the court concluded that the lender liability action was
a core proceeding in the Baudoins' bankruptcy for two
reasons: (1) regarding the RFBI bankruptcy, the action would have
been a core proceeding under 28 U.S.C. 8§ 157(b)(2)(C?! because of
the proof of <claim that bank had filed against RFBI and

(2) regarding the Baudoi ns' personal bankruptcy, the action would

1 28 U.S.C. 8§ 157(b)(2)(C provides, in relevant part:

Core proceedings include . . . counterclains by the estate against persons
filing clainms against the estate.
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have been a core proceedi ng under 28 U. S.C. § 157(b)(2) (O 2 because
t he Baudoi ns shoul d have objected to the bank's purchase of their
property by trading in its nortgages. See i1d. at 741-42. I n
reaching its conclusion, the Baudoin court acknow edged that
al though 8§ 157(b)(2)(O is to be narrowy construed, the facts
before it fit wthin the anbit of this subsection because of the
tremendous effect the Ilender liability suit would have had on the
liquidation of assets and the debtor-creditor relationship during
the bankruptcy. See id. at 742.

McLeod's action on the note in this <case 1is
di stingui shable from Baudoin and nore akin to cases such as
Mar at hon and Wod. This case clearly falls within the definition
supplied by the Wod court, discussed supra, in discerning the
difference between core and non-core proceedings. McLeod' s
collection suit had nothing to do with his bankruptcy case except
for the happenstance that the creditor was in bankruptcy.

CONCLUSI ON

The district court erred in determning that MLeod s
suit on the prom ssory note was a core proceeding and as a result,
it applied an incorrect standard of review -- clearly erroneous.

After reviewwng the record, we are unable to affirm on any

alternate ground involving the nerits. For these reasons, we
2 28 U.S.C. 8 157(b)(2)(O provides, in relevant part:
Core proceedings include . . . other proceedings affecting the |iquidation of

the assets of the estate or the adjustnent of the debtor-creditor or the
equity security holder relationship, except personal injury tort or w ongful
death cl ai ns.
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VACATE the judgnent of the district court and REMAND for de novo

review with final judgnent to be entered by the district court.

VACATED and REMANDED to the district court.



