UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3607
Summary Cal endar

JERRY TONEY,
Peti ti oner- Appel | ant,

VERSUS

BURL CAIN, Warden and
Rl CHARD P. | EYOUB
Attorney General, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(CA 93 1373 F)
(May 20, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Jerry Toney was convicted of two counts of being a convicted

felon in possession of a firearmin violation of La. Rev. Stat.

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Ann. 14.95.1 (West Supp. 1994) and was sentenced to seven years'
and five years' inprisonnent to run consecutively. After
exhausting state renedies, he filed this petition for a wit of
habeas corpus raising two grounds of error: that the evidence was
insufficient to prove every essential elenent of the offense and
that the trial court gave an unconstitutional jury instruction
regarding the reasonable doubt standard. He also asked the
district court toreviewthe trial record for errors patent on the
face of the proceedings. The district court denied habeas relief
but granted a certificate of probable cause. The facts of Toney's
of fense can be found i n the opinion of the Louisiana Fourth Crcuit

Court of Appeal affirmng his conviction. State v. Toney, 599

So.2d 1106 (La. App. 4th Gr. 1992).
OPI NI ON

| SSUE 1: Errors patent on the face of the record

Toney asked the district court toreviewthe trial record for
errors patent on the face of the record, and he nmakes this request
agai n on appeal .

The Loui siana Code of Crim nal Procedure provides for which
issues will be considered on appeal. Louisiana appellate courts
Wil review errors designated in the assignnent of errors and
errors that are "di scoverabl e by a nere i nspection of the pl eadi ngs
and proceedi ngs and wi thout inspection of the evidence." La. Code
Crim Proc. Ann. art. 920 (West 1984). Referred to as "error
patent", this type of review includes review of the caption, the

time and place of holding court, the indictnment or information and



its endorsenent, the arrai gnnent, the plea of the accused, the bill
of particulars, the nentioning of the inpaneling of the jury, the
mnute entry reflecting sequestration in a capital case, the

verdi ct, and the judgnent or sentence. State v. Brooks, 496 So. 2d

1208, 1210 (La.Ct.App. 1986).
"Astate prisoner is entitledto relief under 28 U.S.C. § 2254
only if heis held "in custody in violation of the Constitution or

laws or treaties of the United States. Engle v. |Isaac, 456 U. S.

107, 119, 102 S.Ct. 1558, 71 L.Ed.2d 783 (1982). The federa
courts do not act as courts of appeal to review state court records
intheir entirety for errors in state court convictions. Dllard

v. Bl ackburn, 780 F.2d 509, 513 (5th Gr. 1986). Review for error

patent under art. 920 is an appellate procedure applied by
Loui si ana appellate courts, not by federal courts review ng state
convi ctions under § 2254. Toney did not allege any particul ar
violation of the Constitution or laws of the United States, and so
this issue does not afford Toney habeas relief.

| SSUE 2: Suf ficiency of the evidence

Toney argues that the evidence is insufficient because the
state did not prove that his previous felony convictions were
valid. He argues that those convictions were based on guilty pl eas
and that the State did not prove that the pleas were taken in

conpliance with Boykin v. Al abama, 395 U. S. 238, 89 S.Ct. 1709, 23

L. Ed. 2d 274 (1969), or that the pleas were knowi ng and vol untary.



Toney did not nake this argunent in the district court. Hi's
sufficiency argunent in the district court was based on |ack of
evidence that he possessed the firearns. This Court wll not
review i ssues raised in a habeas corpus proceeding for the first

time on appeal. Fransaw v. Lynaugh, 810 F.2d 518, 522-23 (5th

Cr.), cert. denied, 483 U S. 1008 (1987). Li kewi se, although

Toney raised the issue of sufficiency of the evidence of his
possession of the firearns in the district court, because he has
not raised this issue on appeal, this Court will not consider it.

| SSUE 3: Jury instruction reqgardi ng reasonabl e doubt - state
procedural default

Toney argues that the trial court gave an unconstitutional
jury instruction regarding the reasonable doubt standard. He
contends that the trial court gave the instruction found to be

unconstitutional in Cage v. Louisiana, 498 U.S. 39, 111 S.C. 328,

112 L. Ed. 2d 339 (1990).! Although he admts that he did not object
to this instruction at trial, he argues that the issue should not
be procedurally defaulted. H's argunent is based on State v.
Berniard, 625 So.2d 217, 219-20 (La.Ct.App. 1993), in which the
Loui siana Fourth Crcuit Court of Appeal held that after Sullivan
v. Loui si ana, us _ , 113 S &. 2078, 124 L.Ed.2d 182 (1993),

which held that harmess error could not apply to a Cage

The substance of the charge given was not transcribed by
the court reporter because there was no objection. Toney noves
that the transcript of the instruction be made avail able for the
record on appeal. Because Toney has procedurally defaulted this
i ssue, for purposes of this appeal, the actual content of the
charge is irrelevant and the transcript is not needed.
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instruction, failure to object to a Cage reasonable doubt
instruction would not bar review on appeal.

The district court held that because the state appel |l ate court
refused to review this claim because Toney failed to object at
trial, the issue was procedurally defaulted.

In all cases in which a state prisoner
has defaulted his federal clains in state
court pursuant to an i ndependent and adequate
state procedural rule, federal habeas review
of the clainms is barred unless the prisoner
can denonstrate cause for the default and
actual prejudice as a result of the alleged
violation of federal |aw, or denonstrate that
failure to consider the clains will result in
a fundanental m scarriage of justice.

Coleman v. Thonpson, us _ , 111 s. . 2546, 2565, 115

L. Ed. 2d 640 (1991). A "fundanental m scarriage of justice" occurs
where the all eged constitutional violation has probably caused an

i nnocent person to be convicted. Mirray v. Carrier, 477 U S. 478,

495-96, 106 S.Ct. 2639, 91 L.Ed.2d 397 (1986). This Court has
applied state procedural default to a claimfor an unconstituti onal

Cage reasonabl e doubt instruction. See Skelton v. Witley, 950

F.2d 1037, 1041-42, 1046 (5th CGr. 1992).

Loui si ana appel |l ate courts have refused to consi der argunents
about jury <charges, and in particular, argunents regarding
unconstitutional Cage jury instructions on reasonabl e doubt, where
no cont enpor aneous obj ecti on was made pursuant to Loui si ana Code of

Crimnal Procedure articles 801 and 841. State v. Dobson, 578

So.2d 533, 534-35 (La.Ct.App.), writ denied, 588 So.2d 1110 (La.

1991). In Toney's case, the state appellate court refused to
reviewthis claimfor failure to nmake a cont enporaneous obj ecti on.
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Toney does not argue that he had cause for failure to object
or that he is actually innocent. He argues that Dobson is no
| onger good authority that Louisiana appellate courts will apply
the contenporaneous objection rule to failure to object to an
unconstitutional Cage jury instruction after Berniard. Toney is
correct that the Louisiana Fourth Crcuit initially overruled
Dobson in Berniard. However, on rehearing, by a 6 to 6 vote en

banc, the Fourth G rcuit decided not to overrul e Dobson, and so

Dobson is still good law. State v. Wlfe, 630 So.2d 872, 882-83
(La. Ct. App. 1993). Revi ew of Toney's claim regarding the jury
instruction is barred by state procedural default.

AFF| RMED.



