IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3606
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

STANLEY J. GAUDET,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR-89-523-G 5)

(April 6, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant - Appel l ant Stanley J. Gaudet, a federal prisoner,
appeal s the denial of his notion to reduce or correct his sentence

pursuant to the version of Federal Rule of Crimnal Procedure 35

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



applicable to offenses comnmtted before Novenber 1, 1987. Gaudet
urges that his sentence was inposed in an illegal manner and that
the district court abused its discretion in denying his notion to
reduce the sentence. Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Gaudet pleaded guilty to 22 counts of enbezzling fromenpl oyee
pension plans in violation of 18 U S.C. 8 664, and to one count of
enbezzling union funds in violation of 29 U S C § 510(c). See
United States v. Gaudet, 966 F.2d 959, 960 (5th Cr. 1992), cert.

denied, 113 S. . 1294 (1993) (Gaudet 1). He was the president and
busi ness agent of Local Union 11 of the Sheet Metal W rkers
I nternational Association, AFL-CIO and served as trustee for
several of its enployee benefit funds. [1d. at 961. He engaged in
at | east 23 separate acts of enbezzl enent between 1983 and 1989,
stealing approximately 2.7 mllion dollars fromLocal 11's enpl oyee
benefit plan and $40,000 from union funds. |1d.

District Court Judge Marcel Livaudais applied pre-Sentencing
Guidelines law to Counts 1-18 of the indictnent, and applied the
Sentencing Quidelines to Counts 19-23 of the indictnent. Id.
Gaudet was sentenced to a total termof inprisonnment of 221 nont hs.
Id.

In Gaudet |, Gaudet appeal ed his sentence to us, arguing that
(1) the @uidelines should have governed all 23 counts of the
indictnment; (2) the district court erred in using the total dollar

anount enbezzled to arrive at his offense level; and (3) the



district court's order divesting hi mof his pension plan to satisfy
the restitution award was erroneous.® 1d. W determ ned that
(1) we had never before addressed the i ssue whet her enbezzl enent is
a "straddle offense" so that Gaudet's sentences for offenses
commtted prior to Novenber 1987 would be governed by the
Qui delines, but determned that the district court's failure to
treat Gaudet's crines as "straddl e offenses" did not anount to
plain error; (2) the district court was within its discretion in
using the total doll ar anount enbezzl ed for sentencing; and (3) the
district court's order that Gaudet relinquish his personal pension
to satisfy the restitution order was not plain error. 1d. at 962-
64.

Gaudet filed a notion to disqualify Judge Livaudais from
further participationinthe case. GGaudet all eged nunerous reasons
for disqualification, including that Judge Livaudais' partiality
shoul d be questioned because his daughter, Julie, an attorney at a
New Oleans law firm had defended Gaudet in a civil suit by a
casi no for ganbling debts. Judge Livaudais granted Gaudet's notion
to disqualify, stating that Gaudet "sincerely, though erroneously,
percei ves sone degree of inpartiality of the undersigned.”

Gaudet also filed a nmotion for correction and reduction of
sent ence. He argued that (1) his sentence should be corrected

because Judge Livaudai s operated under a conflict of interest when

! Gaudet also argued that his counsel was ineffective at
sentencing for failing to object to the PSR (Gaudet states that
the district court failed to address this issue; however, Gaudet
hinmself fails on appeal to raise the issue of ineffectiveness.
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sentencing him (2) the Quidelines should have governed all 23
counts of the indictnent; (3) the statute of limtations barred
puni shnment on counts 1-14 of his indictnment; (4) his pension could
not be used to satisfy the restitution order; and (5) he was not
advi sed of the possibility of restitution at the plea hearing.
Gaudet argued in the alternative that the district court should
reduce his sentence.

A different judge of the district court considered and deni ed
Gaudet's notion, determ ning that Judge Livaudais had disqualified
hi msel f, not because of any conflict of interest, but because
Gaudet perceived Judge Livaudais to lack inpartiality. The new
j udge al so determ ned that Gaudet's remaining reasons for claimng
that his sentence should be corrected had al ready been consi dered
and dismssed by this court in Gaudet I. Finally, the new judge
determ ned that there were no circunstances warranting a grant of
Gaudet's alternative notion for a reduction of sentence.

I
ANALYSI S

Before reaching the nerits of Gaudet's argunent, we nust
consi der whether the former version of Fed. R Cim P. 35,
applicable to offenses commtted prior to Novenber 1987, or the
current version of Fed. R Crim P. 35, should have been applied to
Gaudet's offense. As stated previously, we have not yet determ ned
whet her an enbezzl enent of fense such as Gaudet's shoul d be deened

to be a "straddl e offense."” See Gaudet |, 966 F.2d at 962.

The district court determned that the version of Fed. R



Crim P. 35 that applied to offenses conmtted prior to Novenber
1987 applied in this case. Gaudet does not argue ot herw se and, as
Gaudet's notion was tinely under fornmer Rule 35,2 the district
court's application of the former version was equitable.® Thus, we
agree that forner Rule 35 was proper to apply in this case and to
apply for purposes of this appeal.

A. Correction of Sentence for Inposition in |Illegal Munner

The version of Rule 35 applicable to offenses commtted before
Novenber 1, 1987, provided that: "The court may correct an ill egal
sentence* at any tinme and may correct a sentence inposed in an
illegal manner within the tinme provided herein for the reduction of
sentence." Gaudet challenges the district court's denial of his
nmoti on under Rule 35(a) on three grounds.

1. Sent enci ng Judge's All eged Conflict of |nterest

Gaudet argues that his sentence should be corrected because
Judge Livaudais failed to disqualify hinmself from the sentencing

pr oceedi ngs. He argues that the judge's "partiality would be

2 Under fornmer Rule 35(b), a notion to reduce a sentence nust
have been made within 120 days after entry of an order or judgnent
of the Suprenme Court denying review See Fed. R Cv. P. 35(b)
(version applicable to offenses conmtted prior to Nov. 1, 1987).
Gaudet's petition for certiorari was denied on February 22, 1993,
and his notion under Rule 35 was filed on March 22, 1993.

3 A governnent notion is required to trigger the current Rule
35(b). See United States v. Doe, 940 F.2d 199, 202 (5th Cr.),
cert. denied, 112 S.C. 201 (1991). The governnent does not argue,
however, that Gaudet's notion should be governed by current Rule
35(b).

4 The "illegality" referred to in this rule is one disclosed
by the record such as a sentence in excess of statutory provision
or in sone other way contrary to applicable statute. 3 Wight et
al., Fed. Prac. & Proc. 8§ 582 at 381.
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reasonably questioned because his daughter, Julie, worked at
Chaffe/McCall in New Oleans, the very firmthat represented the
Uni on from which Appel |l ant enbezzled; the very firmand the very
| awer that represented Appellant in a suit by a casino where
Appel I ant spent nuch of the enbezzl ed noney; the very firmthat was
bei ng sued by the Union for representing Appel |l ant and t he Uni on at
the sane tinme[.]"®

A judge nust disqualify hinself "in any proceeding in which
his inpartiality mght reasonably be questioned.™ 28 U. S. C
8 455(a). Under 8§ 455(a), the inquiry is whether a reasonable
person woul d have a reasonable basis for questioning the judge's

inpartiality. Matter of Johnson, 921 F.2d 585, 587 (5th Gr.

1991). In cases in which a famlial relationship is the suggested
basis for charging inpartiality, disqualification is nmandated when
"a relative with a close relationship to the judge has been an
i nportant participant in key transactions formng the basis of the

i ndi ctnment . " See In re Faulkner, 856 F.2d 716, 721 (5th Cr.

1988).

Ms. Livaudais was not a participant in the transactions
formng the basis of Gaudet's indictnent. Gaudet neither all eges,
nor proves, that M. Livaudais was even aware that Gaudet was

enbezzl i ng noney fromthe Union.

5 Although the new judge noted that Judge Livaudais had found
Gaudet's allegations to be erroneous, Judge Livaudais did not
specifically refute CGaudet's allegations regarding the judge's
daughter's representation of Gaudet in the ganbling debt or the
al l egations regardi ng dual representations of Chaffe/MCall. The
record supports Gaudet's assertions on these matters.
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Gaudet also alleges that Judge Livaudais should have
di squalified hinself because his daughter had both a financial and
a non-financial interest in the outconme of the crimnal
proceedi ng.® Gaudet insinuates that Ms. Livaudais did not declare
to her firmthat the noney he paid her to represent himwas i ncone
tothe firm and that, therefore, Judge Livaudais sentenced himto
a harsh sentence to protect the judge's daughter from being
inplicated in any crim nal wongdoi ng. Gaudet al so i nsi nuates that
Judge Livaudais inposed the 2.7 mllion dollar restitution award
"to please the Union in the hope that it would settle or dismss
its suit against Chaffe/MCall[.]"

Disqualification is mandated when a person within the third
degree of relationship to the judge is known by the judge to have
an interest that could be substantially affected by the outcone of
the proceeding. 28 U . S.C. 8 455(b)(5)(iii). A renote or
specul ative interest, however, is not one which reasonably brings

into question a judge's partiality. In re Billedeaux, 972 F.2d

104, 106 (5th Gr. 1992). Gaudet's allegation that Julie Livaudais
had an interest in the outcone of Gaudet's crimnal proceedings is
purely specul ative. Judge Livaudais' failure to disqualify hinself
did not result in Gaudet's sentence being inposed in an illega

manner; therefore, the district court did not err in denying

6 Gaudet also argues that disqualification was nandated
because Ms. Livaudais acted as a lawer in a rel ated proceedi ng and
could have been called as a nmaterial wtness in the proceeding.
Under 8§ 455(b)(5), disqualification is mandated only if the
relative acted as a |lawer in the instant proceeding or if it is
likely that the relative would be called s a material w tness.
Nei t her of those circunstances is here present.
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Gaudet's notion to correct his sentence based on the alleged
inpartiality of Judge Livaudais.

2. Del ayed Di scl osure of the Presentence Report

Gaudet al so argues that his sentence was i nposed in an ill egal
manner because his presentence report (PSR) was not nailed to his
attorney until five days before sentencing.’ He states that
counsel had only one day to review and object to the PSR, and that
he hinself did not read and review the PSR until the day of trial.
He argues that the sentencing court's del ayed producti on of the PSR
violated Fed. R Cim P. 32(c)(3)(A) and 18 U S . C. 8§ 3552(d),
whi ch provide that the defendant be furnished the PSR at | east 10
days before sentencing.

Rule 35 permts a court to correct a sentence inposed in an
illegal manner as a result of failing to conply with the procedural

requi renments of Rule 32(c)(3). See United States v. Vel asquez,

748 F.2d 972, 974 (5th Cr. 1984). Here, however, the district
court did not address Gaudet's all egation regardi ng the production
of the PSR

The requirenment, under Rule 32, that the defendant be provi ded
wth the PSR 10 days before sentence is inposed was added by the
1987 anendnent to Rule 32(c)(3)(A.¢% The 10-day requirenent

" In support of his allegation, Gaudet has attached to his
appellate brief a letter fromthe probation departnent dated July
18, 1991. The letter purports to require a response by July 19,
1991; however, that date appears to have been altered.

8 The version of Rule 32(c)(3)(A) applicable to offenses
commtted prior to Nov. 1, 1987, provided only that the PSR be
di sclosed to the defendant "[a]t a reasonable tine before inposing
sentence." See Fed. R App. P. 32(c)(3)(A) (version applicable to
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mandated by 18 U. S. C. § 3553(d) was enacted in 1984. (Gaudet cannot
avail hinmself of the 10-day requirenent for the offenses he
commtted prior to the enactnent of the relevant statutes and, as
to these offenses, the district court did not err by not rel easing
the PSR | ess than 10 days before sentencing.

I nsofar as Gaudet is entitled to avail hinself of the 10-day
requi renent for the offenses he commtted after the enactnent of
the requirenent, he has not established error warranting
di sturbance of the district court's judgnent. Gaudet failed to
object at sentencing to the delayed production of the PSR A
def endant who fails to object at sentencing to the district court's
failure to conmply with Rule 32(c)(3)(A) is relegated to the plain

error standard of review See United States v. Dickie, 775 F.2d

607, 611 (5th G r. 1985). An error is plain if it is clear or
obvious. United States v. d ano, u. S. , 113 S. . 1770,

1777-78, 123 L. Ed.2d 508 (1993).

At sentencing, the court asked Gaudet if he and his attorney
had received the PSR, and Gaudet replied that he had. The court
al so asked Gaudet before he was sentenced whether he had anything
he wi shed to say, and Gaudet replied that he did not. Gaudet's
solemn declarations in open court carry a strong presunption of

verity. United States v. Navejar, 963 F.2d 732, 734 (5th Grr.

1992). The production of the PSR five days prior to sentencing was
not plain error. Qano, 113 S.C. at 1777.

Gaudet devotes a significant portion of his brief to arguing

of fenses commtted before Nov. 1, 1987).
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that the sentencing court's failure to provide himwth the PSR
nmore than 10 days prior to sentencing was not harnless error. He
asserts that he was unable to object effectively to the PSR at
sentencing, whichinturnresultedinthis court's rejection of his
argunents on appeal because they did not anobunt to plain error.
Even assuming that Gaudet has shown error, he has failed to
establish that the alleged failure to produce the PSR sooner was
plain error.

3. Restitution Order in Violation of ERISA; Failure to G oup

Al Counts Under the Sentencing Quidelines; First 14
Counts Barred by the Statute of Limtations

Gaudet argues that, had his counsel been given the proper
anopunt of tinme in which to review his PSR, counsel "surely would
have objected"” to the PSR on the followi ng grounds: (1) that the
district court's restitution order was prohibited by ERISA;
(2) that all 23 counts of the indictnent shoul d have been "grouped”
under the CGuidelines; and (3) that the first 14 counts of the
indictment were barred by the Statute of Limtations. Gaudet
acknow edges that on direct appeal in Gaudet | we rejected these
argunents, but states that he raises themnow in the context of a
Rul e 35(a) notion; therefore, they are raised with a "different

twist." See Gaudet |, 966 F.2d at 962-64 & n. 3.

As di scussed above, even assum ng that Gaudet has established
sone tenporal error in producing the PSR, his assertions are
reviewed for plain error in the context of this Rule 35(a) notion.

See Dickie, 775 F.2d at 611. Thus, our prior rejection of the

argunents under the plain error standard on direct appeal

10



constitute the "law of the case." See Chevron v. Traillour Gl

Co.., 987 F.2d 1138, 1150 (5th Cr. 1993). The "law of the case
doctrine" teaches that |egal issues decided by an appellate court
must be followed in all subsequent proceedi ngs unl ess: (1) the
evidence in a subsequent trial 1is substantially different;
(2) controlling authority has since made a contrary decision of
law, or (3) the decision was clearly erroneous and would work a

mani f est i njustice. Paul v. United States, 734 F.2d 1064, 1066

(5th Gr. 1984) (internal quotations and citation omtted). None
of these factors are present in this case; therefore, CGaudet's
argunents on these contentions are barred by the "law of the case
doctrine."

4. Restitution Oder in Violation of Consuner Credit
Prot ecti on Act

Gaudet also argues that the sentencing court's restitution
order violates the garnishnent provisions of the Consuner Credit
Protection Act (CCPA), 15 U S.C. 88 1671-77, because the order
requi res the withholding of nore than 25% of his pension. Gaudet
did not raise this argunent at sentencing or in his direct appeal.

See Gaudet |, 966 F.2d at 959. As di scussed above in connection

with other such deficiencies, we need not consider this argunent

beyond the plain error level. See Dickie, 775 F.2d at 611

A reading of the CCPA does not indicate that its provision
woul d apply to court-ordered crimnal restitution. See 15 U S. C
8§ 1671 (declaration of purpose discusses the predatory extensions
of credit.). Even assuming that it did, however, the district
court's error was not obvious or "plain." See dano, 113 S.Ct. at
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1777; see also Gaudet 1, 966 F.2d at 964 (concluding that, even

assum ng that Gaudet was correct about ERI SA precluding the use of
his pension to satisfy his restitution obligation, the district
court's error is not an obvious one reversible under the plain
error standard).

5. No Notice of the Possibility of Restitution

Gaudet al so argues that his sentence was illegal because he
was not notified of the possibility of restitution at the tine he
entered his plea of guilty. He asserts that the court violated
Fed. R Cim P. 11(c)(1) by not informng himthat it may order
restitution to any victimof the offense.

The inposition of an order of restitution is legal for the
crime to which Gaudet pleaded guilty. See 18 U.S.C. §8 644. Thus,
al though Gaudet's notion is styled as a Rule 35(a) notion and
al t hough Gaudet argues that his sentence should be nodi fied, Gaudet
is actually contesting the validity and voluntariness of his guilty

pl ea. See United States v. Stunpf, 900 F.2d 842, 844 (5th Cr.

1990) (defendant pleaded guilty to enbezzlenent in violation of
18 U S.C. § 657). Accordingly, we construe this portion of
Gaudet's nmotion as a collateral attack on his conviction under
28 U.S.C. § 2255. |d. at 844-45.

Failure to conply with the formal requirenments of Rule 11
cannot be considered in a collateral attack under 8 2255 unl ess the
def endant shows that the error resulted in a conplete m scarri age
of justice. 1d. at 845. At his guilty-plea hearing, Gaudet was

warned that he mght have to pay fines totaling five mllion
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dollars. @G ven such warning, the district court's subsequent order
to pay restitution of 2.7 mlIlion dollars was not an error of the

magni tude requiring collateral relief. See Stunpf, 900 F.2d at

845.

B. Denial of Mtion to Reduce Sentence - Abuse of Discretion

Gaudet argues alternatively that the district court abusedits
discretion in denying his notion to reduce his sentence under
Fed. R Crim P. 35(b). Adistrict court's ruling under Rul e 35(b)
wll be reversed only for illegality or gross abuse of discretion.

United States v. Tooker, 747 F.2d 975, 980 (5th Cr. 1984), cert.

denied, 471 U S. 1021 (1985).

Gaudet urges that the following factors justify a reductionin
hi s sentence: 1) the loss to the pension funds was covered by
i nsurance; therefore, none of the pensioners suffered any | oss;
(2) the sentence was extrene; (3) heis in poor health; and (4) his
crimes were caused by his addiction to ganbling. The district
court determned that none of the factors offered by Gaudet
warranted a reduction of sentence. A district court may summarily
deny a defendant's notion for a reduction in sentence when the
defendant fails to allege facts to showthe sentence he received to
have been produced by a gross abuse of discretion by the district
court. Tooker, 747 F.2d at 980. W conclude that the district
court's denial of Gaudet's notion to reduce his sentence was not

such an abuse of discretion.

13



11
APPO NTMENT OF COUNSEL ON APPEAL
Gaudet has filed a notion for the appointnent of appellate
counsel . He acknow edges that briefs have al ready been fil ed, but
states that counsel shoul d be appointed for oral argunent. As this
case is being disposed of on our sunmary cal endar, w thout oral
argunent, Gaudet's notion is hereby DEN ED as noot.
|V
CONCLUSI ON
For the reasons expressed above, we affirm the district
court's denial of Gaudet's notion to reduce or correct his sentence
under Fed. R Cim P. 35, and the district court's discretionary
denial of his notion to reduce sentence. We al so deny as noot
Gaudet's notion for appointnent of counsel on appeal.

AFF| RMED.
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