IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3604

Summary Cal endar

TROY LYNN MARK,
Pl ai ntiff-Appellant,

ver sus

SCHERI NG CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-90-4813-G 4)

(March 16, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
| .

Troy Lynn Mark allegedly used Gyne-Lotrimn in the form of
suppositories and tablets, products of the Schering Corporation
whi ch she received from her doctor, to cure a suspected vaginal
yeast infection. The next day she suffered severe blistering that

ultimately caused permanent scarring on her face, chest, neck, and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



back. She identifies her illness as Stevens-Johnson Syndrone and
Gyne-Lotrimn as its cause.

Mark filed suit against Schering in federal district court
under diversity jurisdiction. Schering responded with a notion for
summary judgnent, which Mark failed to answer in a tinely manner.
The district court therefore granted Schering's notion as
unopposed. Mark noved to vacate or reconsider the district court's

order, which the court treated as a notion to set aside a default

j udgnent . See Hibernia Nat'l Bank v. Admnistracion Central

Soci edad Anoninma, 776 F.2d 1277, 1279-80 (5th Cr. 1985) (treating

notion to set aside summary judgnent as notion to set aside default
j udgnent) .

The court relied on the standard set forth in H bernia in
assessing Mark's notion. The court considered whether Schering
woul d suffer prejudice if the court's judgnent were set aside,
whet her Mark stated a neritorious claim and whether Mark acted
cul pably in responding to Schering's notion in an untinely manner.
See 1id. The district court concluded that Mark's claim | acked
merit and deni ed her notion.

To recover under Louisiana products liability Iaw, Mrk nust
prove anong ot her things that Gyne-Lotrim n was t he proxi mate cause
of her injuries. La. Rev. Stat. Ann. 8§ 9:2800.54 (West 1994).
Schering offered the testinony of physicians who treated Mark in
support of its claim that Gyne-Lotrimn did not cause the
blistering. Two of the physicians concluded that Gyne-Lotrimn did

not cause Mark to devel op Stevens-Johnson Syndronme and identified



Mark's herpes virus as the likely culprit. None of the physicians
bl amed Gyne-Lotrimn for Mark's ill ness.

In response, Mark offered excerpts fromtwo nedical treatises
that note various adverse effects Gyne-Lotrimn may produce. The
district court found that the treati ses were i nadm ssi bl e hearsay.
Because Mark provided no other evidence to prove causation, the
court denied her notion to vacate or reconsider. Mark argues on
appeal that the treatises constituted adm ssible evidence and, in
the alternative, that a party need not present evidence in
adm ssible formto defeat sunmary | udgnent.

.

We reviewthe district court's decision to deny Mark's notion

under Federal Rule of Guvil Procedure 60(b) for abuse of

discretion. Harrison v. Byrd, 765 F.2d 501, 503 (5th Gr. 1985).

The Suprenme Court's opinion in Celotex Corp. v. Catrett, 477

U S 317 (1986), recognized that a party bearing the burden of
proof nmust go beyond the pleadings to defeat a notion of sunmary
judgnent, and nust "by her own affidavits, or by the depositions,
answers to interrogatories, and adm ssions on file, designate
specific facts showing that there is a genuine issue for trial."
Id. at 324 (citation and internal quotation marks omtted). Mark
argues that the treati ses are adm ssi bl e evidence and that, if they
are not, expert authentication or judicial notice would have
rendered them adm ssi bl e. She clains that the Suprene Court's
decision in Celotex allowed her to use evidence that is not in

adm ssible formto defeat sunmary judgnent. See id. W need not



pass judgnent on Mark's reading of Cel otex because her argunents
overl ook a fatal flaw in her evidence.

Mark presents warnings in two nedical treatises to prove that
Gyne-Lotrimn caused her to devel op Stevens-Johnson Syndrone. One
treati se describes the adverse effects of Gyne-Lotrimn Vagi na
Tabl ets and Gyne-Lotrimn Vagi nal Cream respectively, as foll ows:

MId burning occurred in [sone] patients while other

conpl ai nts, such as skin rash, i t ching, vul val

irritation, |ower abdom nal cranps and bl oating, slight

cranping, slight wurinary frequency, and burning or
irritation in sexual partner, occurred rarely.

Vaginal burning occurred in one patient; erythem

irritation and burning in another; intercurrent cystitis

was reported in a third.

Anot her treatise lists the effects of Lotrimn, a drug apparently
related to Gyne-Lotrimn, as: "erythema, stinging, blistering

peel i ng, edenma, pruritus, urticaria, bur ni ng, and genera

irritation of the skin." The nedical treatises do not suggest that
Gyne-Lotrimn can cause a wonan to develop Stevens-Johnson
Syndronme. Neither do they suggest use of the drug caused Mark to
suffer fromthe ill ness.

In contrast, Schering offers the statenents of two of Mark's
treating physicians that Gyne-Lotrimn was not the cause of her
St evens-Johnson Syndrone. The doctors depositions suggest that
Mark began to suffer fromthe syndrone prior to taking the Gyne-
Lotrimn. According to the doctors, the nost |ikely explanation of
Mark's medical difficulties is that both the disconfort that caused

a doctor to prescribe Gyne-Lotrimn and the |ater outbreak of

St evens-Johnson Syndrone stemmed fromviral herpes, a disease from



whi ch Mark suffered. One of the doctors' depositions concl udes
that the synptons the Gyne-Lotrimn was prescribed to cure marked
the onset of the syndronme. The depositions support the concl usion
t hat herpes, not Gyne-Lotrimn, produced Mark's disfigurenent.

To prevail, Mark nust establish that Gyne-Lotrim n caused her
injuries. Vague warnings about itching, burning, andirritationin
medical treatises do not establish proximte cause. Mar k' s
interpretation of the treatises as supporting her case cannot
controvert the opinions of her treating physicians that Gyne-
Lotrimn does not cause wonen, and did not cause Mark, to devel op

St evens-Johnson Syndrone. See Vidrine v. Enger, 752 F.2d 107, 110

(5th Cr. 1984) (holding allegations of nedical nalpractice by
plaintiff, contradicted by expert opinion, insufficient to defeat
summary judgnent). A plaintiff's ungrounded specul ation about
matters uniquely within the real mof know edge of nedical experts
cannot by itself defeat summary judgnent. See id.

As a result, we need not decide whether the treatises Mrk
offers are adm ssible as evidence. \Wether or not a court could
consider the statenments in the treatises, they do not go far
enough.

We AFFI RM



