IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3602

Summary Cal endar

BRI AN EDMOND, ET AL.,
Pl ai ntiffs-Appell ees,

ver sus

CI TY OF NEW ORLEANS, ET AL.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-91-4342-M

(April 7, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

The |ower court denied the defendants' notion for summary
judgnment on qualified immunity inthis section 1983 action, stating
that material facts were in dispute. We agree and dismss the
appeal for want of jurisdiction.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



This case began in the Algiers area of New Ol eans at around
8:00 p.m on August 22, 1991, when plainclothes police officers
driving an unmarked police car cut off a vehicle driven by the
plaintiffs, Brian Ednond and Marquis Oden. O ficer Sam Pool e, the
passenger in the police car, testified that he told his partner to
cut off the plaintiffs' car because he thought he had seen the car
involved in a narcotics transaction earlier that night, and because
he saw one of the plaintiffs put sonething under his seat when the
of ficers' car pulled al ongside.

Oficers Poole and Oficer Lloyd dark got out of their car
after blocking the plaintiffs' car in place. O ficers Dwayne
Carkum and Dwayne Marshall, who had been patrolling nearby in
anot her car, also began to approach. Ednond and Oden al |l ege that
the officers got out with their guns drawn and did not identify
t hensel ves.

Past victinms of arned robbery, Ednond and Oden believed they
were about to be robbed. (Oden attenpted to drive away in reverse
but was bl ocked by a second car. He then began to nmake a sharp
turn to the right in an effort to drive past the first vehicle.

At this point, according to Ednond and COden, one of the
officers fromthe car in front of theirs approached and fired his
weapon t hrough t he wi ndow, after which other officers beganto fire
as well. According to police, however, after Oden backed up his
car and struck the car behind him he struck O ficer Poole with the

right front part of his car and knocked him to the ground when



pulling away. O ficers then began firing to stop the car. Oden
says he does not recall hitting Poole.

Qden was shot once in the back and once in the shoul der, and
Ednond was shot in the hand. Police officers then arrested Ednond
and Oden and charged themwith attenpted first degree nurder and
resisting an officer. A grand jury dism ssed all charges agai nst
the two nen.

The plaintiffs sued the Gty of New Ol eans and four police

officers under 42 U S. C 8§ 1983, alleging clains for excessive

force, malicious prosecution and wongful detention. Al
def endants noved for summary judgnent. The officers clained the
defense of qualified immunity. The magi strate who heard the

nmotions granted the City's notion and denied the officers', stating
that material facts were in dispute. The officers appeal that
deni al of summary judgnent.!?

1.

We first address the plaintiffs' excessive force claim The
two disputed elenents of the plaintiffs' claim are whether the
plaintiffs' injury resulted directly and only fromthe use of force
clearly excessive to the need, and whether the excessiveness of the

force was objectively unreasonabl e. ?

'An earlier opinion of this court in this case established a
briefing schedule. Ednond v. Gty of New Ol eans, No. 93-0086
(5th Gr. Aug. 19, 1993).

2Johnson v. Morel, 876 F.2d 477, 480 (5th Cir. 1989) (en
banc). Johnson recognized as a third elenent that the plaintiff
must show he suffered significant injury. Since Johnson, Hudson
v. MMIlian, 112 S. C. 995 (1992), elimnated the significant
injury requirenment in a prisoner excessive force suit based on
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We see fact issues on both elenents. The officers justify the
use of force agai nst Ednond and Oden because Oden drove directly at
Poole at a high rate of speed, in what appeared to be an
intentional manner. The plaintiffs contest whether Oden drove at
Poole. The plaintiffs also argue that they woul d not have tried to
get away if the police officers had identified thenselves.
Resol vi ng whether the police had a need to use force, and whet her
they used force in an objectively reasonable way, requires
resol ving disputed testinony about what happened when the police
stopped the plaintiffs' car.

Def endants place reliance on Fraire v. City of Arlington® and

Reese v. Anderson,* recent cases of this court finding that

qualified imunity protected officers involved in chases. |In both
cases, however, the police officers announced who they were before
using force.®> Further, there was no real dispute in those cases
about the danger the plaintiffs posed to the police. In Fraire,
for exanple, there was no dispute that the plaintiff drove his

pi ckup truck straight at a police officer in attenpt to hit him?®

the Ei ghth Amendnent. The question whether Hudson overruled this
part of Johnson "remains unresolved." Bender v. Brumey, 1 F. 3d
271, 278 n.7 (5th Gr. 1993). It is not an issue in this case
because the gunshot wounds both plaintiffs suffered qualify as
significant.

%957 F.2d 1268 (5th Cir.), cert. denied, 113 S. C. 42
(1992).

4926 F.2d 494 (5th Cir. 1991).
SFraire, 957 F.2d at 1271-72, 1275; Reese, 926 F.2d at 501.

6957 F.2d at 1275-76.



In this case, it is unclear whether Oden was aimng his car at
Pool e when he tried to get around the unmarked police car, and it
i s uncl ear whether COden even hit Pool e.

Thi s case rai ses the kind of issue that confronted the Seventh

Circuit in Estate of Starks v. Envart,’ where fact issues existed

about whether a police officer's use of force was justified or was
"“unreasonably created" when he stepped in front of a noving car.?
Summary judgnent is properly denied in such a case.

The sanme analysis holds for the plaintiffs' clains alleging
illegal detention and nmalicious prosecution. The officers say that
they had an objectively reasonable basis for believing probable
cause was present because Oden drove his car at Oficer Poole.
Assessi ng the reasonabl eness of this belief requires finding the
facts about what Oden did with his car and why he felt conpelled to
do so.

L1l

This court |acks jurisdiction over appeals from denials of

summary judgnent notions based on qualified imunity if there are

di sputed fact questions.® This appeal is DI SM SSED

5 F.3d 230 (7th Gir. 1993).
8 d. at 234.

°Pfannstiel v. Cty of Marion, 918 F.2d 1178, 1182 (5th Cr
1990) .




