IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3588
Conf er ence Cal endar

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
ver sus
EM LI O EDUARDO HERNANDEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CR-93-28 N
(May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
A district court's factual findings regarding the quantity

of drugs to be used to determ ne a defendant's sentence are

normal ly reviewed for clear error. United States v. Mtchell,

964 F.2d 454, 457 (5th Gr. 1992). However, because Emlio

Her nandez did not object, in the district court, to the anount of
mar i huana used to calculate his base offense level, his argunents
pertaining to this issue will be reviewed only for plain error.

See United States v. Pofahl, 990 F.2d 1456, 1479 (5th Gr.),

cert. denied, 114 S.C. 266 (1993). Plain error is clear or

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 93-3588
-2-
obvious error that affects substantial rights and underm nes "the
fairness, integrity or public reputation of judicial

proceedings.” United States v. d ano, us _ , 113 s. ¢

1770, 1777-79, 123 L.Ed.2d 508 (1993) (internal quotation and
citation omtted). "Questions of fact capable of resolution by
the district court upon proper objection at sentencing can never

constitute plain error.” United States v. Lopez, 923 F.2d 47, 50

(5th Gr.), cert. denied, 111 S .. 2032 (1991) (citation

omtted).

The district court's finding that Hernandez's sentence
shoul d be based on 800 pounds of mari huana was, therefore, not
plain error. Moreover, as Hernandez acknow edges, there is no
provision for the retroactive application of application note
17" to 8§ 2D1.1, effective Novenber 1, 1993. See § 1Bl1.10(d)
(Nov. 1993) (referring to anmendnents |isted in Appendi x C that
are retroactively applied).

Thi s appeal borders on being frivolous. W caution counsel.
Counsel is subject to sanctions. Counsel has no duty to bring

frivol ous appeals; the opposite is true. See United States v.

Bur | eson, F. 3d , (5th Gr. May 18, 1994, No. 93-2619).

Accordingly, the sentence inposed by the district court is

AFFI RVED.

" The anendnment aut horizes downward departure "[i]f, in a
reverse sting . . . the court finds that the governnent agent set
a price for the controll ed substance that was substantially bel ow
the market value of the controlled substance, thereby leading to
the defendant's purchase of a significantly greater quantity of
the controll ed substance than his avail able resources woul d have
all owed himto purchase except for the artificially |ow price set
by the government agent[.]" US S G 8§ 2D1.1, comment. (n.17).
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