IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3585

Summary Cal endar

LAUREN PLAZA ASSOCI ATES, LTD.,
Plaintiff,

V.

GORDON H. KOLB DEVELOPMENTS, | NC.
Def endant .

* % * * *x % % * * *x *x % % * *x *x *x % * * *x *x * * * * *x *

M KE McADAMS ROOFI NG CO., | NC.,
Third-Party Plaintiff-Appellee,

V.
UNI TED STATES FI DELI TY AND GUARANTY
COMPANY

Thi rd-Party Def endant - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 91 0703 N)

(Decenber 2, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



M ke McAdans Roofing Conpany, Inc. (MAdans), filed a notion
for summary judgnent and/or a declaratory judgnent against its
insurer, United States Fidelity and Guaranty Conpany (USF&G) ,
seeking contribution and/or indemity and a determ nation by the
district court that USF&G had a duty to defend it in litigation
pending in the district court. The district court granted
McAdans' notion for declaratory judgnent concerning USF&G s duty
to defend. USF&G appeals. W affirm

| . FACTS AND PROCEDURAL HI STORY

Lauren Pl aza Associates, Ltd. (LPA), owns the Lauren Pl aza
shopping center in Slidell, Louisiana. The shopping center was
devel oped by Gordon H Kol b Devel opnents, Inc., in 1981. C over
Contractors was the general contractor for the shopping center;
Cl over Contractors is now involved in a Chapter 7 bankruptcy
proceedi ng. MAdans perforned roofing services for the project.

On February 15, 1991, LPA sued the devel oper and Linda and
Gordon H Kol b, individually, seeking damages for construction
deficiencies in the shopping center. LPA later anended its
conpl aint and added Fidelity & Deposit Conpany of Maryl and
(Fidelity), the surety for Cover Contractors, as a party to the
suit. Fidelity then filed a third-party denmand agai nst MAdans
based on alleged deficiencies in the roofing work done by

McAdans. !

! During Cover Contractors' bankruptcy proceedi ngs, C over
Contractors abandoned and assigned to Fidelity "any cl ai s,
demands or causes of action which C over has or may have agai nst
its subcontractors or suppliers that perfornmed work or supplied
materials in connection with the construction of the Lauren Pl aza
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USF&G had i ssued conprehensive general liability policies to
McAdans covering the period from August 29, 1980 to Novenber 1,
1987. After being served wwth the third-party demand, MAdans
notified USF&G of the suit. After USF&G deni ed coverage to
McAdans, McAdans filed a third-party demand agai nst USF&G seeki ng
contribution and/or indemity for any anounts that MAdans m ght
be liable to Fidelity and for USF&G to undertake MAdans' defense
inthe suit. MAdans then filed a notion for summary judgnent
and/ or a declaratory judgnent agai nst USF&G whi ch was deni ed by
the district court. The district court determned that Fidelity
was seeki ng damages for MAdans' faulty work on the roof and for
damages caused by the faulty roof. However, the district court
determ ned that USF&G did not have a duty to defend McAdans under
the i nsurance policy because there had not been an "occurrence"
as required by the policy.

McAdans then filed a notion to urge reconsideration of its
nmotion for sunmary judgnment and/or declaratory judgnent. Because
of the district court's earlier ruling, USF&G filed a notion for
summary judgnent seeking a final determnation by the court that
USF&G di d not have a duty to defend or indemify MAdans in the
pending litigation. The district court determned that its
earlier order was incorrect and that "occurrence" provisions and
"wor k product" exclusions did not exclude from coverage
consequenti al danmages resulting fromthe inproper performnce of

services. The district court then granted McAdans' notion for

Shoppi ng Center.™



reconsideration and its notion for declaratory judgnent
concerning USF&G s duty to defend. The district court denied
McAdans' and USF&G s notions for summary judgnent. USF&G filed a
notion to reconsider which the district court denied. The
district court did, however, grant USF&G s notion to enter final
j udgnent under Federal Rule of G vil Procedure 54(b). This
appeal foll owed.
1. DI SCUSSI ON
W review a district court's determ nation of state |aw de

novo. Bi t unm nous Casualty Corp. v. Vacuum Tanks, Inc., 975 F.2d

1130, 1132 (5th Gr. 1992). Under Louisiana |law, an insurer's
obligation to defend suits against its insured is broader then

its liability for damage clainms. Mloy v. Conoco, Inc., 504 So.

2d 833, 838 (La. 1987); Anerican Hone Assurance v. Czarniecki,

230 So. 2d 253, 259 (La. 1969). The insurer's duty to defend is
determ ned by the allegations of the petition, and the insurer is
obligated to defend the insured unless the petition unanbi guously

excl udes coverage. Conoco, 504 So. 2d at 838; Czarniecki, 230

So. 2d at 259; Hallar Enters., Inc. v. Hartman, 583 So. 2d 883,

888 (La. C. App. 1991). Additionally, the allegations of the
petition are liberally interpreted in determ ning whether they
set forth grounds which bring the claimwithin the insurer's duty

t o def end. Czarni ecki, 230 So. 2d at 259:; see also Jensen V.

Snel lings, 841 F.2d 600, 612 (5th Cr. 1988). |In Czarniecki, the
Loui si ana Suprene Court fashioned the following test to determ ne

whet her an insurer has a duty to defend its insured:



Thus, if assumng all the allegations of the petition to be
true, there would be both (1) coverage under the policy and
(2) liability to the plaintiff, the insurer nust defend the
i nsured regardl ess of the outcone of the suit.

Additionally, the allegations of the petition are liberally
interpreted in determ ning whether they set forth grounds
which bring the clains wwthin the scope of the insurer's
duty to defend the suit brought against its insured.

Czarni ecki, 230 So. 2d at 259. Furthernore, once a conpl aint
states one claimwthin the policy's coverage, the insurer has a

duty to defend the entire lawsuit. Montgonery Elevator Co. v.

Building Eng'qg Servs., 730 F.2d 377, 382 (5th Cr. 1984).

Therefore, we review the allegations agai nst McAdans to determ ne
if there is a possibility that any of those allegations will be
covered by the insurance policy, thereby requiring USF&G to
defend McAdans in the suit.

A. "CQccurrence" Provision

Initially, USF&G argues that it has a duty to defend M Adans
only if there is an "occurrence." USF&G argues that Fidelity's
third-party denmand agai nst McAdans seeks damages only for the
cost of repairing or replacing the roof. The relevant portions
of the insurance policy provide that:

[USF&G w Il pay on behalf of the Insured all suns which the

I nsured shall becone legally obligated to pay as damages

because of

A, bodily injury or
B. property danage

to which this insurance applies, caused by an occurrence.
The policy defines the term "occurrence" as "an accident,

i ncl udi ng continuous or repeated exposure to conditions, which
results in bodily injury or property damage neither expected nor

intended fromthe standpoint of the Insured." The parties agree



t hat under Loui siana |law an "occurrence" provision, such as the
one involved in this case, excludes from coverage the cost of
repairing or replacing the insured' s own defective work product.

Carpenter v. Lafayette Wodworks, Inc., 573 So. 2d 249, 251 (La.

Ct. App. 1990); Fredenman Shipyard, Inc. v. Weldon Mller

Contractors, Inc., 497 So. 2d 370, 374 (La. C. App. 1986).

However, when the damage is to property other than the insured's

wor k product, the "occurrence" provision of the policy does not

forecl ose the recovery of damages. See Bacon v. Di anond Mtors,
Inc., 424 So. 2d 1155, 1157 (La. Ct. App. 1982) (noting that
damages to property other than that upon which the work was

performed is an "occurrence"), wit denied, 429 So. 2d 131 (La.

1983). Therefore, if there are allegations agai nst McAdans t hat
its faulty work on the roof caused danmage to ot her property,
there woul d be an "occurrence" under the policy.

B. "Wor k Product" Excl usion

USF&G further argues that, even if Fidelity is alleging
consequenti al danages to other property, the "work product”
exclusion contained in its insurance policy with MAdans excl udes
consequenti al damages caused by the insured's work product. The
district court determned that "work product” provisions do not
excl ude coverage when a party is seeking damages fromthe insured
for damages to "ot her property" caused by the insured' s defective
wor k product. USF&G cites two cases in support of its

contention, Allen v. Lawton and Mbore Builders, 535 So. 2d 779




(La. . App. 1988), and Od River Termnal v. Davco Corp., 431

So. 2d 1068 (La. Ct. App. 1983).

In Allen, the plaintiffs brought suit for damages for faulty
construction of a hone that they had purchased fromthe insured.
535 So. 2d at 780. The plaintiffs sought damages for the
purchase price, interest on the purchase price, |oss of
appreci ation, engineering fees, |oss of enjoynent of the house,
pain and suffering, reasonable attorney fees, and expert w tness
fees. 1d. The defendant then filed a third-party demand seeki ng
recovery of any anmount it mght be liable to the plaintiffs for.
Id. The court concluded that the policy's "work product™
excl usi on provision precluded coverage under the policy. [d. at
782. The court stated that "[t] he danages clainmed and relief
sought by plaintiffs are all consequences of the alleged
defecti ve workmanshi p and defects in the work perforned by the
i nsured, for which the policy provides no coverage." 1d. at 78L1.
However, the court noted that the plaintiffs had not alleged that
any damage was caused to any property other than the hone. 1d.

In Od Rver Termnal, the plaintiff had brought an action

for damages resulting fromthe faulty construction of a grain
storage facility. 431 So. 2d at 1070. The plaintiff al so sought
damages for "fees of consulting engineers and transportation
expenses for the re-location of the soybeans.” 1d. The court
determ ned that these damages were excluded fromthe coverage of
the defendant's liability policy because of the policy's "work

product" exclusion provision. [d. at 1071. The court reasoned



that these damages related to the defective construction of the
silos and, therefore, were not covered. 1d. However, once
again, the plaintiffs did not allege that any damage was caused
to any other property.

A case nore on point is Gardner v. Lakvold, 521 So. 2d 818

(La. C&. App. 1988). 1In Gardner, the court determ ned that a
"wor k product" exclusion provision did not exclude coverage for
damages to "other property.” 1d. at 820. The plaintiffs had
hired Lakvold to renove paint fromthe outside of their hone.

Id. at 819. Lakvold failed to properly wash away the caustic
chem cals he used to renove the paint. |d. Because of Lakvold's
failure to properly wash away the chem cals, the new paint, which
was applied by soneone el se, began to dissolve. 1d. Lakvold's

i nsurer deni ed coverage because the damage "to the exterior of
the honme arose out of the allegedly poor workmanship of M.
Lakvold and the liability policy it issued to M. Lakvold
specifically excluded coverage for property damage cl ai ned for
repair or replacenent of work perfornmed" by Lakvold. 1d. at 820.
The court, however, determ ned that the "work product” excl usion
in the policy did not exclude coverage because the damage was not
to work perforned by the insured but to other property of the
plaintiff, nanely, the new paint. Additionally, the court stated

that the dd R ver Term nal case was distingui shabl e because it

did not concern danmages to other property. |d.
Therefore, if there are all egations against McAdans that his

faulty workmanship on the roof caused damages to ot her property,



that is, property other than the roof itself, the "work product”
excl usion of the policy would not deny coverage.

C. "Si stershi p" Excl usion

USF&G al so argues that the foll ow ng excl usion excl udes
coverage for any claimof danmage to ot her property:

to danmage clained for the withdrawal, inspection, repair,
replacenent, or |oss of use of the Naned |Insured's products
or work conpleted by or for the Naned Insured or of any
property of which such products or work forma part, if such
products, work or property are withdrawn fromthe market or
fromuse because of any known or suspected defect or
deficiency therein.

This exclusion is known as a "sistershi p" exclusion. Todd

Shi pyards Corp. v. Turbine Serv., Inc., 674 F.2d 401, 419 (5th

Cr.), cert. denied, 459 U S. 1036, and cert. denied, 459 U S

1036 (1982); see also 15 WLLIAM McKENZIE & H. ALSTON JOHNSON, |1,
LousiANA CviL LAWTREATISE 8§ 199 (1986). This exclusion "has been
taken to nmean sinply that the insurer is not liable for cost of
preventive or curative action taken by its insured in connection
wth the recall of products discovered to have a common fault."

Chanpi on v. Panel ERA Mg. Co., 410 So. 2d 1230, 1238 (La. C

App.), wit denied, 414 So. 2d 389 (La. 1982). This case does

not involve damages related to the recall of a product;
therefore, the "sistership" exclusion is inapplicable to this
case.

D. What damages are all eged

Addi tional ly, USF&G argues that neither LPA s original
demand nor Fidelity's third-party demand agai nst McAdans seek

"consequenti al damages" such as woul d be covered under the



policy. USF&G contends that LPA and Fidelity seek damages

resulting solely fromdeficiencies in McAdans' defective work

product. In its third-party demand, Fidelity alleges that:
XV.

Lauren Pl aza Associates, Inc. also conplains of the
follow ng alleged deficiencies in the construction of Lauren
Pl aza:

1. Failure to install thernmal extension joints in roof

over TGRY,

2. Roof |eaks caused by inproper construction and
support; and

3. Failure to provide for thermal expansion of 300
foot long steel w de flange roof beans.

XVI .

In connection with the Lauren Plaza project, C over
entered into a subcontract with M ke MAdans Roofi ng
Conpany, Inc. for all or a portion of the roofing work
conpl ai ned of by Lauren Plaza Associates, |nc.

XVI I .

In the event Fidelity is found to have liability to
plaintiffs, Lauren Plaza Associates, Inc., Fidelity, inits
own right and as assignee of Clover, is entitled to ful
i ndemmi fication and/or contribution fromM ke MAdans
Roof i ng Conpany, Inc. for any damages or | osses sustained by
resulting frominproper performance of McAdam s roofing
subcontract with Cover, including without Iimtation, the
al l eged deficiencies identified in Paragraph XV above.

The district court determned that Fidelity's third-party demand
did assert a claimfor "consequential damages" to property other
than the insured's work product. According to the district
court:
[i]n Paragraph XVII of the demand, Fidelity contends that it
is entitled to "full indemification and/or contribution
from M ke McAdans Roofi ng Conpany, Inc. for any danmages or
| osses sustained by [sic] resulting from i nproper
performance of McAdami's [sic] roofing subcontract with
Clover, including without limtation, the alleged
deficiencies identified in Paragraph XV above." The all eged
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deficiencies listed in Paragraph XV include "roof |eaks
caused by i nproper construction and support.” Reading the
two paragraphs together, Fidelity seeks damages "resul ting
from' certain deficiencies, including "roof |eaks."

USF&G further argues that, even if Fidelity's third-party demand

seeks "consequential damages," the proper conplaint to look to to
determ ne the potential liability of McAdans in the suit is LPA's
first amended conpl aint against Fidelity. USF&G contends that
LPA is seeking damages only related to the defective worknmanship
performed on the shopping center and that, because Fidelity's
liability to LPAis determ ned by LPA s conplaint, MAdans'
liability to Fidelity for indemification and contribution is

al so determ ned by LPA s conpl ai nt.

However, an insurer owes a duty to defend its insured unless

the clains nade "against the insured are clearly excluded from

coverage in the policy." Gegory v. Tennessee Gas Pipeline Co.,

948 F.2d 203, 205 (5th G r. 1991) (applying Louisiana | aw
(enphasi s added). Louisiana |law provides that the insurer's duty

to defend its insured is very broad. See Jensen v. Snellings,

841 F.2d 600, 612 (5th Cr. 1988) (noting that under Loui siana
law the insurer is obligated to defend the insured if the

conpl ai nt discloses even a possibility of liability under the

policy). Based on the insurer's broad duty to defend its

i nsured, we hold that under Louisiana |law an insured that has a
third-party conplaint filed against it, which alleges danages
that are covered under its insurance policy, should be able to
|l ook to that conplaint and require the insurer to defend himin

the action. Qur conclusion is supported by N.A. "Red" Mason v.
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Stauffer Chem Co., 461 So. 2d 589, 590-91 (La. C. App. 1984)

(determning that the insurer had a duty to defend the insured
when a third-party conplaint alleged facts which would hold the
insured liable under an indemity agreenent even though those
facts contradicted the facts in the conplaint filed against the
third-party conplainant and the facts all eged agai nst the third-
party conpl ai nant forecl osed coverage under the policy).

We conclude that the district court was correct in asserting
that Fidelity's third-party conplaint was the rel evant conpl ai nt
to look to in determ ning whet her USF&G had a duty to defend
McAdans. Viewing Fidelity's third-party demand agai nst M Adans
wth the requisite liberality, we conclude that this demand

agai nst McAdans does disclose the possibility of liability under

the policy because the demand may be seeking from McAdans damages

to "other property,” which is covered under the policy.
Therefore, we conclude that USF&G has a duty to defend McAdans in
the suit pending in the district court.

E. Prescription

Finally, USF&G argues that it does not have a duty to defend
McAdans because any claimfor "consequential damages" woul d have
prescribed by the tinme that the original conplaint was filed. 1In

Jensen v. Snellings, 841 F.2d 600 (5th Gr. 1988) we addressed

this sanme argunent and determned that it was neritless. 1d. at
614. Louisiana |aw |l ooks to the allegations in the pleadings to
determne if the insurer has a duty to defend. The insurance

policy in question in this case provides that USF&G w Il defend
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McAdans "even if any of the allegations of the suit are
groundl ess, false or fraudulent." Fidelity's pleadings allege
damages that are covered by the insurance policy between Fidelity
and USF&G.  Therefore, if the clains brought by Fidelity against
McAdans are prescribed, USF&G nust assert that defense on behalf
of McAdans.
L1l

For the foregoing reasons, we AFFIRM the district court's

deci sion that USF&G does have a duty to defend McAdans in the

suit pending in the district court.
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