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No. 93-3572
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
EVON BELL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 93-120-H 3)

(March 18, 1994)
Before KING DUHE, and BARKSDALE, Circuit Judges.



PER CURI AM !

Al bert Allen challenges his conviction, followng a guilty
pl ea, for possession with intent to distribute cocai ne base and
possession with intent to distribute marijuana. Evon Bell (alias
Yvonne Bell) chall enges the sentence inposed follow ng her guilty
plea to conspiracy to possess with intent to distribute cocaine.
W AFFI RM

l.

A confidential informant (Cl) told |aw enforcenent officers
t hat he? had been contacted by Bell, whom he had known for several
years. (Bell was known to the CI as a distributor of |arge anounts
of cocaine and marijuana.) According to the C, Bell requested a
nmeeting; when they net, Bell inquired if he knew anyone who could
supply her with | arge anounts of cocai ne and marijuana; and the Cl
told her that he would check into it and get back with her.

Acting under | aw enforcenent supervision, the Cl advi sed Bel
that he could supply cocaine to her, and arranged a neeting with
Bell and the Cl's "source", an undercover |aw enforcenent officer.
The CI nmet with Bell at a restaurant; Bell arrived in a truck with

Allen and two others. After Bell spoke with the C, she returned

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 The Cl is identified neither by nanme nor by gender in the
Presentence Report (PSR); accordingly, the masculine pronoun wll
be used.



to the truck, where she obtained noney from Allen. Bell then
travelled wwth the Cl (inthe Cl's car) to a nearby | ocati on, where
the C introduced Bell to the undercover agent posing as his
source. There, Bell negotiated with the agent for the purchase of
five kilograns of cocaine. The agent then obtained five "bricks"
of a substance represented to be cocai ne out of her vehicle. Bell,
who had $30, 000 in her possession, was arrested.

Meanwhi | e, agents continued their surveillance of Alen and
his fell ow passengers, who remai ned at the restaurant. The three
entered a nearby store, and upon exiting it, seened to spot one of
the surveillance agents and began to behave nervously. The agents
arrested them Upon searching the truck, the agents seized the
follow ng: a canvas bag containing a triple beamscale; two boxes
of baggi es; one box of surgical masks; one package of razor bl ades;
28 grans of cocai ne base ("crack"); and 14 grans of marijuana.

Allen was indicted for conspiracy to possess with intent to
distribute five kilograns of cocaine, in violation of 21 U S.C. 88
841(a) (1), 846, possession with intent to distribute cocai ne base
("crack"), in violation of § 841(a)(1), and possession with intent
to distribute marijuana, in violation of 8 841(a)(1l); Bell, for
conspiracy.

Bell pleaded guilty, and was sentenced, inter alia, to 120
months in prison. Allen pleaded guilty to the possession wth
intent to distribute cocaine count, as well as the marijuana count.
He was sentenced, inter alia, to 120 nonths and 60 nonths

i ncarceration respectively, to run concurrently.



1.
A
Allen contends that, wunder Fed. R Cim P. 32(d), the
district court should have all owed himto withdraw his guilty pl ea.
The basis of this contention is that his first counsel® provided
himwith incorrect information regardi ng the sentenci ng gui del i nes,
which resulted in his plea of guilty to the possession wth intent
to distribute counts, rather than accepting the governnent's
original offer to plead to only the conspiracy count; and that such
a plea would have resulted in a sentence that m ght have been
"years | ess" than his actual sentence.
A district court may allow a defendant to withdraw a guilty
plea "upon a showing ... of any fair and just reason.”" Fed. R
Cim P. 32(d). "Al though Rule 32(d) should be construed and
applied liberally, there is no absolute right to withdraw a guilty
plea." United States v. Badger, 925 F.2d 101, 103 (5th Gr. 1991)
(citation omtted). W review the denial of a wthdrawal notion
only for abuse of discretion. |Id.
Anmong the factors a district court may consider in deciding a

w t hdrawal notion, seven have been iterated by this court:

3 Al l en pleaded guilty on April 30, 1993, and the district court
set sentencing for June 30, 1993. In tw pro se docunents dated
May 15 (and filed on May 18 and 19, respectively), Allen stated
that he wshed to withdraw his plea and indicated that he was
dissatisfied with his lawer. Therefore, Allen's attorneys were
allowed to withdraw, a federal public defender represented him On
June 23, 1993, the district court held a hearing to consider
Allen's notionto withdraw his plea. Follow ng a second hearing on
June 30, it denied the notion. And, at sentencing, the district
court denied Allen's notion to reconsider the denial of the notion
to withdraw the plea.



(1) whether the defendant has asserted his
i nnocence; (2) whether w thdrawal would prejudice
the Governnent; (3) whether the defendant del ayed
infiling the notion and, if so, the reason for the
del ay; (4) whether w thdrawal would substantially
i nconvenience the court; (5) whether adequate
assistance of counsel was available to the
defendant; (6) whether the plea was know ng and
voluntary; and (7) whether w thdrawal would waste
judicial resources.

ld. at 104 (citing United States v. Carr, 740 F.2d 339, 343-44 (5th
Cir. 1984), cert. denied, 471 U.S. 1004 (1985)). Wiile this |ist
is useful, it is well to renenber that "[n]o single factor or
conbi nation of factors mandates a particular result. Instead, the
district court should make its determ nation based on the totality
of the circunstances."” ld. (citing Carr). O course, "[t]he

burden of establishing a fair and just reason for wthdrawing a

guilty plea remains at all tines on the defendant.” 1d. (enphasis
added; citation omtted). Finally, we will not consider factors
raised for the first tinme on appeal. See United States v. Gaitan,

954 F.2d 1005, 1011-12 (5th Gr. 1992); Badger, 925 F.2d at 104.
1

Allen's witten notion raised only one of the factors:

adequat e assi stance of counsel. It stated that he was advised by
his lawer "that an early plea would nost likely result in a
sentence of no nore than 6 years." According to Allen, the

probation officer later infornmed Allen that his "possible sentence
exposure [was] 10 years, not 6." At the June 30 hearing, as in
this appeal, this argunent has also transnuted into an attack on

t he know ng and voluntary nature of Allen's original plea.



These contentions lack nerit. As Allen concedes in his reply
brief, "the district court correctly advised the defendant of the
maxi mum penalty of twenty years" when he entered his guilty plea.
When a defendant is correctly informed of the maxi num sentence he
faces, it cannot be said that his plea was involuntary or
unknowi ng; he understands the consequences of his plea. Gitan,
954 F.2d 1011-12; see also United States v. Santa Lucia, 991 F.2d
179, 180 (5th Cr. 1993). The district court's explanation of this
issue nerits reiteration

: | asked M. Allen many tines on the day when he

entered his guilty plea, did he understand it, was

he doing it voluntarily, did anybody force himto

do it, did he understand that any talk about

gui delines was only an estimte, that nobody could

tell hi mwhat the guidelines would be, that | m ght

sentence hi m above the guidelines, that he faced a

maxi mum sentence of twenty-five vyears, did he

understand that? Yes, he understood all of that.

No question in my mnd. M. Alen is an

intelligent man, he has been before nme enough for

me to nmake that observation for the record, as

wel | .
In short, the district court informed Allen fully of the
consequences of his plea before accepting it. Therefore, he cannot
|ater withdraw that plea as involuntary or unknow ng because his
| awer's estimate was incorrect.

Li kewi se, the district court's Fed. R Crim P. 11 colloquy
with Allen, which occurred prior to its accepting Allen's plea
undercuts the ineffective assistance of counsel claim As the
district court stated in discussing the notion to wthdraw

The only possible error on the part of counsel
inthis case was with respect to the application of
gui del i nes. He was told at the hearing that
anything the | awers told hi mabout guidelines were
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estimates only, he was told that there was no way

to predict what [the] guidelines would be. Al of

t hat was expl ained to hi mand he said he under st ood

all of that. That was all advised him | am not

going to let him withdraw the plea on the basis

that his lawers may have nade a mstake in

explaining guidelines to him when | told himthat

what ever the | awers were telling himm ght well be

wWr ong.
The district court's reasoning is sound; it did not abuse its
discretionin ruling that the plea was not involuntary, unknow ng,
or solely the result of ineffective assistance of counsel.

2.

Qut of an abundance of caution, we wll examne Allen's
assertions of innocence. Wile this factor was not in the witten,
pro se notions to withdraw, Allen did offer to make a decl aration
of innocence at the June 30 hearing. He now contends that he has
"steadfastly asserted his innocence to the charges, the single
exception being his guilty plea.” Assum ng, w thout deciding, that
we may consider Allen's claimof innocence as a factor the district
court should have considered, we find that it does not counsel
w t hdrawal of his plea.

Allen's accuracy may be called into doubt; in addition to

assertions of guilt surrounding his guilty plea,* he noved at

4 In addition to actually entering the guilty plea, the
fol |l ow ng exchanges took pl ace between the district court and Al'l en
at an April 30 hearing:

THE COURT: Il wll ask you, first, do you
understand those are the two counts you are
pl eading guilty to?

DEFENDANT ALLEN: Yes, sir.

THE COURT: Are you pleading guilty because

-7 -



sentencing for a reduction of his sentence for acceptance of

responsibility. Later, he stated: "I would like to express the
utnmost of apology to the court for the role | played in this
matter. So, yes, | amtruly sorry."

The assertions of innocence al so nust be viewed critically in
light of the follow ng exchange at the June 23 hearing:

THE COURT: ... | asked you whether you were
havi ng any troubl e under st andi ng what was goi ng on.
You said no. | described to you in detail what was
i nvol ved. | asked you whether you had read the
factual basis that the governnent supplied to ne.
You said that you had. | asked you whether you
understood it. You said that you had. And now you
j ust changed your m nd?

[ DEFENDANT] ALLEN: | didn't understand the
fact that | was |ooking at ten years or seventeen
years.
As this exchange underscores, Allen is not an innocent man coerced

into a guilty plea.

you did on or about March 16 possess quantities of
cocai ne, crack, and a quantity of marijuana, each
with intent to distribute then?

DEFENDANT ALLEN: Yes, sir.

THE COURT: Do you understand what you are
charged w th? | have summarized what you are
charged with. Are you pl eadi ng because you did, in
fact, conmt the crines charged in the indictnment?
Did you, in fact, commt these crines you are
pl eadi ng to?

DEFENDANT ALLEN:  Yes, sir.
- 8 -



Finding too much in the record that contradicts his assertion
of innocence, we conclude that this assertion does not suggest that
the district court abused its discretion.?®

B

Bell contends that the district court erred in finding that,

for sentencing purposes, the anount of cocaine for which she was

responsi ble was five kilograns.® At sentencing, Bell stated about

t he PSR

| don't agree with the report conpletely because it

is stated that | was trying to purchase five kil os,

and t he noney that was provided was only enough for

one. So, | wasn't satisfied with that.
5 Allen did not suggest to the district court that his notion
was tinmely nade. As the district court did not have the
opportunity to address that contention, we will not do so. W do,
however, note that Allen's bare assertion to this court that
"[clertainly, his notion to withdraw was tinely nade", is not so

certain. Allen offers no explanation for the 18 days that el apsed
fromhis plea to the filing of his notion to withdraw, and this
court has previously held that a notion to withdraw filed 22 days
after a guilty plea "was not pronptly filed." Carr, 740 F.2d at
345; see also id. ("The rationale for allowng a defendant to
wthdraw a guilty plea is to permt himto undo a plea that was
unknowi ngly nade at the tine it was entered. The purpose is not to
all ow a defendant to nake a tactical decisionto enter a plea, wait
several weeks, and then obtain a withdrawal if he believes he nmade
a bad choice in pleading guilty.") (citation omtted).

Allen also asserts, as he did in his notion to reconsider,
t hat he woul d not have pleaded guilty if he thought that Bell would
W t hdraw her pl ea, because then she woul d not be obliged to testify
against him (Bell did attenpt to withdraw her guilty plea
however, the district court denied her notion.) |In light of the
district court's refusal to allow Bell to wthdraw, Allen's
contention is noot. Furthernore, the decision of a co-defendant to
attenpt to withdraw froma guilty plea is not one of the factors
that this circuit has recogni zed as being relevant to a defendant's
simlar notion.

6 O course, we reviewa district court's factual findings with
regard to drug quantity only for clear error. United States v.
Brown, 985 F.2d 766, 769 (5th G r. 1993).
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The district court did not reject the PSR s factual finding
regarding the amount. Its refusal to do so was not clear error.
Bel | concedes that she negotiated to purchase five kil ograns,
as the PSR and the factual resune acconpanying her plea both
stated. Accordingly, five kilograns was the appropriate anount to
use for sentencing. See U S.S.G § 2D1.1, coment. (n. 12) ("In an
of fense i nvol ving negotiationto traffic in a controll ed substance,
t he wei ght under negotiation in an unconpl eted distribution shal
be used to calculate the applicable anount."). Gven Bell's
adm ssion that she intended to purchase five kil ograns of cocai ne,
her contention that she |acked the financial wherewithal to
consummate the deal is irrelevant. See Brown, 985 F.2d at 768-69
(applying former U S.S.G § 2D1.4 comment. (n.1), now 8§ 2D1.1

conment. (n.12)).’

! US S G 8§ 2D1.1 conment. (n.12) provides:

In an offense involving negotiations to traffic in
a controll ed subst ance, t he wei ght under
negotiation in an unconpl eted distribution shall be
used to cal cul ate the applicable anount. However,
where the court finds that the defendant did not
intend to produce and was not reasonably capabl e of
produci ng the negotiated anmount, the court shall
exclude from the guideline calculation the anount
that it finds the defendant did not intent to
produce and was not reasonably capable of
pr oduci ng.

(Enphasis added). In light of the application note's requirenent
that a defendant |lack intent and capability to produce (or, in a
case such as this, to purchase) before reducing the anount for
gui del i nes purposes, a defendant's adm ssion of intent regarding a
speci fi ed anount forecl oses that defendant fromchal | engi ng t he use
of the anmount under negotiation. See Brown, 985 F.2d at 768-69,
where this court stated:

The defendants rely on the fact that they did
- 10 -



Moreover, it is highly doubtful that Bell's oral objection
was adequate to raise the issue: "If information is presented to
t he sentencing judge with which the def endant woul d take i ssue, the
def endant bears the burden of denonstrating that the information
cannot be relied upon because it is materially untrue, inaccurate,
or unreliable.” United States v. Angulo, 927 F.2d 202, 205 (5th
Cr. 1991) (citations omtted). The objection made, nanely, that
"the noney that was provided was only enough for one" kil ogram of
cocai ne, does not seem by itself, to neet that burden; it was a
statenent of tangential relevance nade by Bell during a |onger
statenent in which she was attenpting to place blane on other
i ndi vidual s involved in the transaction. See also United States v.
Hurtado, 846 F.2d 995, 998 (5th Cr.) ("Rule 32(c)(3)(D) does not
obligate a district court to nake a finding or determ nation unl ess

t he defendant asserts "with specificity and clarity each factual

not have sufficient capital to consunmate the
transacti on. . As a result, they argue that
because they possessed only $5,000 at the time of
the deal that they were i ncapabl e of possessing 750
pounds of marij uana.

Appl ying the facts of the case, it seens clear
that the defendants were involved in repeated
negotiations ainmed at securing possession of a
| arge quantity of marijuana. During the course of
the negotiations they were told that they would
receive 750 pounds. The defendants were not
per pl exed, swayed, or hindered by this know edge.
... Surely, they intended to possess the narijuana
-- if only they could get their hands on it.

(Enphasi s added). Thus, this court rejected a challenge relating
to the capability to purchase by relying on the intent to purchase.
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m st ake' of which he conplains”) (citation omtted), cert. denied,
488 U.S. 863 (1988).
L1l
For the foregoing reasons, the convictions and sentences are

AFF| RMED.



