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PER CURI AM !

Thomas M chael Sinon appeals from the sentence inposed
followng his guilty plea. W REVERSE the term of incarceration
MODI FY the sentence, and AFFI RM as nodifi ed.

| .
Pursuant to a plea agreenent, Sinon pleaded guilty to two

counts of bank fraud, in violation of 18 U S.C. 88 1344 and 2.2

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 The judgnment erroneously reflects that Sinon also was
convicted of msrepresentation of a social security nunber, in
violation of 42 U S.C. 8§ 408(a)(7)(B). However, the two counts



The PSR reconmmended a two-1 evel reduction for Sinon's acceptance of
responsibility, pursuant to U S S.G 8§ 3El.1(a). The PSR al so
assessed three crimnal history points for each of Sinon's two
prior California state convictions for non-sufficient funds checks.

The district court accepted the recommendations in the PSR,
finding that Sinon had "accepted responsibility sufficiently to
merit the two point reduction for acceptance of responsibility”
under 8 3El.1(a). Sinon objected, asserting that he shoul d receive
an additional one-|Ievel reduction pursuant to US S G 8
3E1.1(b)(2). The district court overruled his objection, finding
t hat al t hough he "may have technically satisfied" § 3EL.1(b)(2) by
"pleading guilty early enough for the Governnent to avoid tria
preparation”, t he addi ti onal one- | evel reduction was
"I nappropriate" for a defendant who engaged in additional crim nal
conduct during the Governnent's pre-indictnment investigation into
his activities, requiring the Governnent to i nvestigate further and
i ncur additional expenses. It found further that Sinon's two prior
California state convictions were unrelated for purposes of
determning his crimnal history category. Accordingly, Sinon's
final offense level was 14 and his crimnal history category 1V,
yi el ding a sentencing range of 27-33 nonths. He was sentenced to

33 nont hs i nprisonnent.

charging msrepresentation of a social security nunber were
di sm ssed on notion of the Governnent, pursuant to the agreenent.
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1.

Sinon contends that the district court erred by assessing
three crimnal history points for each of his two prior state
convictions, and by failing to grant an additional one-|evel
reduction in his offense | evel for acceptance of responsibility.

A

Sinon asserts that his prior California convictions are
sufficiently related to warrant treatnent as only a single sentence
for purposes of determning his crimnal history category. "Prior
sentences i nposed in unrel ated cases are to be counted separately.
Prior sentences inposed in related cases are to be treated as one
sentence for purposes of [determ ning the crimnal history category
under] 8 4Al1.1(a), (b), and (c)". US S.G 8 4Al.2(a)(2). Related
cases are defined as offenses that "(1) occurred on the sane
occasion, (2) were part of a single comon schene or plan, or (3)
were consolidated for trial or sentencing". |I|d., comment. (n.3).
We reviewde novo the district court's determ nati on of rel atedness
of prior convictions under 8 4Al.2(a)(2). United States .
Fitzhugh, 984 F.2d 143, 146-47 (5th Cr.), cert. denied, __ US.

_, 114 S. Ct. 259 (1993).

Bet ween April 30 and August 7, 1987, Sinon engaged in a "check
kiting" schene involving several banks in Ventura County,
California (first offense). And, on August 25, 1987, he attenpted
to pass two worthl ess checks at yet another financial institution
in Los Angeles County, California (second offense). These two

offenses were commtted on different occasions, in different



jurisdictions, against different victins, and had different docket
nunbers and di spositions. "Al though the facts surrounding the
cases nmay be simlar, simlar crines are not necessarily related
crimes". United States v. Garcia, 962 F.2d 479, 482 (5th Cir.)

(internal quotation marks, brackets, and citation omtted), cert.

denied, __ US|, 113 S. C. 293 (1992). "A rel atedness
finding requires nore than nere simlarity of crinmes". | d.
(internal quotation marks, brackets, and citation omtted). The

facts underlying Sinon's two state convictions do not establish
that the cases are sufficiently related for purposes of 8§
4A1.2(a)(2).
B

Next, Sinon contends that the district court erred in refusing
to grant an additional one-level reduction for acceptance of
responsibility pursuant to 8 3El.1(b)(2). Appel | ate review of
sentences inposed wunder the CQudelines is I|limted to a
determ nation whether the sentence "was inposed in violation of
law, inposed as a result of an incorrect application of the

sentencing guidelines; or outside of the applicable sentencing

guideline and is unreasonable”". United States v. Howard, 991 F. 2d
195, 199 (5th Gr.), cert. denied, = US |, 114 S. . 395
(1993). "Application of the guidelines is a question of |aw
subject to de novo review'. |d.

Section 3El.1(b) establishes a tripartite test to determ ne

entitlenent to the additional one-level decrease for acceptance of



responsibility.® United States v. MIls, = F.3d ___ (5th Cr.
Dec. 8, 1993, No. 93-1011), 1993 W 503274, at *3. The sentencing
court is directed to grant the additional one-level decrease in the
defendant's offense level if (1) the defendant qualifies for the
basi c two-1|evel decrease for acceptance of responsibility under 8§
3El.1(a); (2) the defendant's offense level is 16 or higher before
the two-level reduction under 8§ 3El.1(a); and (3) the defendant
tinmely "assisted authorities" by taking either or both of the steps
i n subparagraphs (b)(1) and (2). United States v. Tello, __ F.3d
____(5th Gir. Dec. 8, 1993, No. 92-7809), 1993 W. 503272, at *4.
To satisfy 8§ 3ELl.1(b)(2),* the defendant nust tinely notify the

authorities that he will enter a guilty plea, thereby permtting

3 Section 3E1l.1(b) provides:

(b) If the defendant qualifies for a decrease
under subsection (a), the offense |evel
determ ned prior to the operation of
subsection (a) is level 16 or greater, and the
defendant has assisted authorities in the
investigation or prosecution of his own
m sconduct by taking one or nore of the
foll ow ng steps:

(1) tinmely providing conplete information to
t he governnent concerning his own
i nvol venent in the offense; or

(2) tinmely notifying authorities of his
intention to enter a plea of qguilty,
thereby permtting the governnent to
avoid preparing for trial and permtting
the court to allocate its resources
efficiently,

decrease the offense level by 1 additional
| evel .

4 Section 3EL.1(b)(1) is not at issue in this case.
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the Governnent to avoid trial preparation and the court to nanage
its calendar efficiently without taking the defendant's trial into
consi derati on. ld. at __ , 1993 W 503272, at *6; U S.S.G 8
3E1. 1(b)(2). If the defendant satisfies all three prongs of the
tripartite test, the district court is "without any sentencing
di scretion whatsoever"” to deny the additional one-|evel decrease.
MIls,  F.3d at ___, 1993 W 503274, at *6.

Because the district court found that Sinon was entitled to
t he basic two-level decrease under 8 3El.1(a) and because Sinon's
of fense |l evel prior to that decrease was 16, the first two prongs
of the test were satisfied. Wth regard to the third prong, the
district court found that Sinon had "technically satisfied" §
3E1.1(b)(2) by "pleading guilty early enough for the Governnent to
avoid trial preparation". Further, as in MIls, formal entry of
Sinon's guilty plea occurred less than a nonth after his
arraignnent. See MIls, _ F.3d at __ , 1993 W 503274, at *5.
Accordingly, the third prong of the test was satisfied. Havi ng
satisfied all three prongs, Sinon was entitled as a matter of right
to the additional reduction in his offense level. See id. at __ |
1993 W 503274, at *6.

The reason expressed by the district court for denying the
reduction is not authorized by the Guidelines. Tello, __ F.3d at
., 1993 W 503272, at *9. The fact that Sinon nmay have engaged
in additional crim nal conduct during the Governnent's
i nvestigation, prior to the indictnent, did not cause the

Governnent to prepare for trial or prevent the court from managi ng



its calendar efficiently. See id. at __ , 1993 W 503272, at *6.
The tineliness of step (b)(2) does not inplicate tinme efficiency
for any other governnental function. | d. Accordingly, the
district court had no authority to deny the additional decrease on
this ground. See id. at __ , 1993 W 503272, at *8.

Had the proper offense level of 13 been used to calculate
Sinon's sentencing range, the range would have been 24-30 nonths
rat her than 27-33 nonths. Because the sentence i nposed (33 nont hs)
reflects the sentencing court's intent that Sinon should be
incarcerated for the maxinmumterm permtted under the applicable
gui delines range, it would be a waste of judicial resources for us
to vacate Sinon's sentence and remand for rote inposition of the
hi ghest term of incarceration perm ssible under the correct
sentencing range of 24-30 nonths. W therefore apply the
met hodol ogy used in MIlIls and nodify Sinon's sentence. See id. at

., 1993 W 503274, at *6.
L1l

The term of incarceration inposed by the district court is
REVERSED, the sentence is MO FIED to a 30-nonth term and the
sentence, as nodified, is AFFI RVED

REVERSED and MODI FIED in part and, as nodified, AFFI RVED



