IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3537

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
UNI TED FRU T COVPANY,
Def endant ,
HERBERT D. BERKSON,
Movant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 93-30 "D' (1))

(May 13, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Herbert D. Berkson filed a petition for a wit of mandanus.
The district court dism ssed Berkson's suit. Berkson appeals.

W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

On July 2, 1954, the United States initiated a proceeding in
Loui siana federal district court charging United Fruit Conpany
with violations of 88 1 and 2 of the Sherman Act. The parties
eventual ly agreed to a consent decree which was entered as a
final judgnment. Pursuant to the consent decree, United Fruit
Conpany was required to divest itself of a portion of its Central
Ameri can banana properties. United Fruit Conpany eventual ly
decided to divest itself of a portion of its CGuatenmal an banana
properties; Del Mnte and Berkson's Pan Tropic Fruit Conpany
subm tted bids on the Guatenal an properties. In 1972, the
Guat emal an governnent approved the sale of the Guatenal an
properties to Del Monte.

The district court then held a hearing to consider the

proposed sale. At the hearing, Berkson appeared as am cus curi ae

and argued that the court should not approve the sale to De
Monte. The district court approved the sale which was finalized
on Decenber 14, 1972.

In 1978, upon notion of the parties, the district court
nodi fi ed the consent decree. The nodified consent decree
provi ded that judgnment would remain in effect "until ten years
after the divestiture by [United Fruit Conpany] of its Bananera
Guatemal a plantations to Del Mnte Corporation, which was
consummat ed on Decenber 14, 1972. This Modified Final Judgnment

shall thereafter be of no force or effect.™



Del Monte's purchase of United Fruit Conpany's QGuatemnal an
properties has | ed Berkson to pursue a relentless course of
litigation seeking to void the sale of the Guatenal an properties
to Del Monte. In 1979, Berkson filed an antitrust conplaint in a
Massachusetts federal district court against United
BrandssQUni ted Fruit Conpany's successorsQand Del Mnte all eging
that the conpani es had conspired to exclude other conpanies from
purchasi ng the Guatemal an properties. The district court granted
summary judgnent on the ground that the action was tine barred.
The First Crcuit upheld the district court's determ nation.

Berkson v. Del Monte Corp., 743 F.2d 53 (1st Cr. 1984), cert.

denied, 470 U S. 1056 (1985).

Since Berkson's first suit seeking to void the sale of the
Guat emal an properties to Del Mnte, he has apparently brought
three other suits in Massachusetts federal district court
concerning the sale of the Guatemal an properties. Al of these
suits were ultimately dism ssed and affirnmed by the First
Circuit. The present suit represents Berkson's |atest attenpt to
void the sale of the CGuatenal an properties.

In the instant case, Berkson filed a petition for wit of
mandamus in Louisiana federal district court, the court which
originally entered the consent decree in 1958. In his petition
for mandanus, Berkson asked that "the plaintiff, the United
States of Anerica, be conpelled to uphold the terns of the Final
Judgnent and enforce the violations thereof and hold said

defendant in contenpt of the decree."” Berkson alleged that the



district court had jurisdiction over the case pursuant to 28
U S C § 1361.

The governnent filed a notion to dismss Berkson's petition
for wit of mandanus. The district court granted the
governnent's notion. The district court determ ned that because
the decision to enforce the terns of a consent decree is a
di scretionary governnental action, Berkson did not have standing
to conpel the United States to enforce the consent decree. The
district court further determned that it did not have subject
matter jurisdiction over a suit in which the United States is the
plaintiff unless the suit is brought by the attorney general.
Berkson then filed a notion for reconsideration. The district
court stated that as of the filing of the notice of appeal it did
not have jurisdiction over the case, and that even if it did
decide to reach the nmerits of Berkson's notion to reconsider, it

woul d deny the notion.!?

! The district court's judgnment was entered on July 12,
1993, and Berkson's suppl enental nenorandumto his notion to
reconsi der was served on July 20, 1993. Even though the district
court declined to enter Berkson's original notion to reconsider
into the record because of deficiencies, the supplenental notion
to reconsider was entered into the record. Because Berkson has
not appealed the district court's ruling on his notion to
reconsi der, we do not address the propriety of the district
court's decision that the notice of appeal filed in the case
di vested that court of jurisdiction. See FED. R AprpP. P.
4(a)(4)(f) (stating that "[a] ppel |l ate review of an order
di sposi ng of any of the above notions requires the party, in
conpliance with Appellate Rule 3(c), to anend a previously filed
notice of appeal"). Furthernore, once Berkson's suppl enent al
nmotion to reconsider was rul ed upon, his previously filed notice
of appeal was sufficient to place jurisdiction with this court.
FED. R App. P. 4(a)(4); see also Burt v. Ware, 14 F. 3d 256 (5th
Cr. 1994).




.

Ber kson argues on appeal that the district court erred in
dismssing his petition for wit of mandanus because even though
t he governnent may have discretion as to what actions it may
bring, it does not have discretion as to whether it can refuse to
enforce the consent decree. Specifically, Berkson argues that

this discretion does not apply, nor are there any

authorities known to [Berkson] to support the Departnent of

Justice's position that even though an action which has been

comenced by them and gone to judgnent, the Departnent of

Justice can, at that juncture, refuse to enforce the decree

by bringing to the attention of the Court a fraud practiced

on the Court, which fraud vitiates the Judgnent and the
decree and order thereon. To allow this position to stand
woul d violate the Constitution and provisions of separation
of the Executive and Judicial Branches of the United States
governnent, in that, as in this case, the Executive would
not be required to carry out and enforce the decrees and
orders as set forth by the Judiciary.

We note initially that in his petition for wit of nandanus
Berkson clearly requested the district court to enforce the
consent decree. However, it is well settled "that a consent
decree is not enforceable directly or in collateral proceedings
by those who are not parties to it even though they were intended

to be benefited by it." Blue Chip Stanps v. Manor Drug Stores,

421 U. S. 723, 750 (1975). Berkson has not pointed us to any
provi sion of the consent decree or the nodified decree which
grants a non-party such as Berkson standing to enforce its
provi si ons, and we have not found any. Accordingly, Berkson did
not have standing to enforce the consent decree.

Ber kson' s argunent on appeal is further eroded by his

attenpt to bring a mandanus action. Berkson's petition for



mandanus was an attenpt to require the United States to enforce

t he consent decree. Berkson asserted that the district court had
the power to grant his requested relief pursuant to 8§ 1361 which
provides that the "[d]istrict courts shall have original
jurisdiction of any action in the nature of mandanus to conpel an
of ficer or enployee of the United States or any agency thereof to
performa duty owed to the plaintiff." However, 8§ 1361 confers
jurisdiction on a district court only when the official or agency
owes a specific duty to the party seeking mandanus relief.

Kirkland Masonry, Inc. v. Comm ssioner, 614 F.2d 532, 533-34 (5th

Cir. 1980). The duty nust be "'clear, mnisterial and non-

discretionary.'" 1d. at 534 (quoting Mattern v. Wi nberger, 519

F.2d 150, 156 (3d Cir. 1975)). "Because there is no presunption
in favor of federal court jurisdiction and that jurisdiction is
limted, the basis for jurisdiction nmust be affirmatively shown."
Id. at 533. Berkson has not alleged what duty was created in his
favor such that he could conpel the governnent to enforce the
consent decree, and we have not found one. Because Berkson has
failed to establish that the governnent owed hima duty which may
be enforced by a wit of nmandanmus, and because he has failed to
establish any other basis for the district court to assune
jurisdiction over this case, the judgnent of the district court
dism ssing for lack of subject matter jurisdiction is affirned.
L1l
The governnent requests that this court inpose sanctions

agai nst Berkson in the anpbunt of $1,600, pursuant to Federal Rule



of Appellate Procedure 38, for filing a frivolous appeal. "An
appeal is frivolous if the result is obvious or the argunents of

error are wholly without nerit." Coghlan v. Starkey, 852 F.2d

806, 811 (5th Cr. 1988). W are particularly cautious in
awar di ng sanctions against pro se |litigants. However, even pro
se litigants are not allowed to bring a frivol ous appeal.

Ber kson has filed nunerous |awsuits attenpting to void the
sale of the Guatenmal an properties to Del Monte. This lawsuit was
merely another attenpt to void the sale. 1In addition to the fact
that the district court |acked subject matter jurisdiction, it is
unli kely that Berkson's suit was viable because the First Crcuit
al ready determned that the allegations of fraud which he raised
inthis case were barred by the statute of limtations. Further,
because the consent decree as nodified appears to have expired in
1982, it does not appear that there is anything for anyone to
enforce. The fact that this suit is nerely an attenpt to nmake an
end run around the unfavorabl e deci sions reached in Berkson's
earlier suits is clearly evidenced by his reply brief in this
court in which he spends nost of his argunent attacking the
earlier decision of the First Grcuit, which dismssed his
antitrust suit. Therefore, we conclude that Berkson's appeal of
the district court's decision is frivolous, and we award $1, 600

as a sancti on.



For the foregoing reasons, the judgnent of the district
court is AFFIRVED. Further, because the appeal is frivolous, we

assess $1,600 in sanctions against the appell ant.



