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PER CURI AM *

Plaintiff John Lawence Mser, Jr. brought the underlying 42
US C 8§ 1983 (1988) action, alleging that the defendant Charl ene
Y. Mays, the official court reporter at Mdser's crimnal trial,!?
refused to provide himwith a transcript of the closing argunents

at his crimnal trial, in violation of his right to due process.

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

1 In 1984, Mbser was convicted of various crimnal offenses
in the state of Loui si ana.



The district court, adopting the findings of the magi strate judge,
ordered that the § 1983 cl ai mbe stayed pendi ng Mdser's exhaustion
of state and federal habeas corpus renedi es. Mser now appeal s the
district court's stay order. W vacate and renand.
I

Moser alleges that he attenpted to obtain the transcript of
the closing argunents in his crimnal trial in Cctober 1991; Moser
paid for the transcript in Decenber 1991. In March 1992, Mays
informed Moser by letter that he could expect to receive the
transcript within "the next two weeks."2 |In June 1992, however,
Mays informed Moser that she could not transcribe the closing
argunent s because the tapes upon which the argunents were recorded
were "virtually i naudi ble." Moser then brought the present action.

Mays initially noved for sunmary judgnent on the grounds that
she was i mmune fromsuit under the El eventh Anendnent and that her
inability to provide the transcript did not result in the denial of
a constitutional right. The nmagistrate judge denied the notion
finding that the tape of the <closing argunents was not
substantially inaudible. Mys then had the tapes "professionally
enhanced" and provided Mser with the transcript in June 1993.
Subsequent |y, Mays again noved for sunmary judgnment, arguing that
Moser's conpl aint was noot based on his receipt of the transcript.
Moser then filed his own notion for sunmary j udgnent, acknow edgi ng

that he had received the transcript but arguing that he was

2 Mays did provide Mser with the transcript of Mser's
1983 insanity hearing and the jury instructions from his 1984
trial, as Moser requested.
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entitled to damages because the delay caused by Mays deprived him
of due process. The district court, adopting the findings of the
magi strate judge, determ ned that the 8 1983 cl ai mshoul d be stayed
pendi ng Mser's exhaustion of state and federal habeas corpus
remedi es.

Moser now argues that the district court erroneously entered
the stay order because the facts indicate that he is entitled to
conpensatory danages. "An excessive delay in furnishing a pretri al
or trial transcript to be used for appeal or for post-conviction
relief can anount to a deprivation of due process.” DelLancy v.
Caldwel |, 741 F.2d 1246, 1247 (10th Cr. 1984); Rheuark v. Shaw,
628 F.2d 297, 302 (5th Gr. 1980), cert. denied, 450 U. S. 931, 101
S. C. 1392, 67 L. Ed. 2d 365 (1981). W evaluate four factors,
identified by the Suprene Court in Barker v. Wngo, 407 U S. 514,
530, 92 S. . 2182, 2191, 33 L. Ed. 2d 101 (1972), to determ ne
whet her a defendant has been denied due process in a given case:
(1) the length of the delay, (2) the reason for the delay, (3) the
defendant's assertion of his right, and (4) the prejudice, if any,
to the defendant. See DelLancy, 741 F.2d at 1247-48; Rheuark, 628
F.2d at 303 & n.8. \Were appellate delay is at issue, determ ning

whet her the defendant has been prejudiced entails exam ning the

3 The district court stated that it could not decide
whet her Moser was entitled to damages under 8§ 1983 without first
determning either the nerits of Moser's claimfor post-conviction
relief or the extent to which the delay in receiving the transcript
adversely i npacted Moser's attenpts to obtain such relief. Because
such a determ nation woul d i nvol ve exam ning the nerits of Mser's
habeas clains, the district court held that Mser had to exhaust
hi s habeas corpus renedi es before bringing a 8 1983 claim
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"three . . . interests for pronpt appeals: (1) prevention of
oppressive incarceration pending appeal; (2) mnimzation of
anxi ety and concern of those convicted awaiting the outcone of
their appeals; and (3) limtation of the possibility that a
convi cted person's grounds for appeal, and his or her defenses in
case of reversal or retrial, mght be inpaired." Rheuark, 628 F. 2d
at 303 n. 8.

Moser, to establish a valid cause of action under 8§ 1983, nust
denonstrate that an excessive delay caused him prejudice of a
constitutional dinension. See United States v. Wods, 870 F.2d
285, 287 (5th CGr. 1989) (noting that in habeas corpus cases
involving lost transcripts, it is the petitioner's burden to point
out facts establishing a constitutional violation, unless the
state's failure to produce the transcript is such an egregious
breach of duty that it relieves the petitioner of this burden).
Here, Mbser, even though he has been provided with the requested
transcript, has not explained how the absence of the transcript
caused himany prejudice. See Miullen v. Blackburn, 808 F.2d 1143,
1146 (5th Cr. 1987) (speculative assertion that a mssing
transcript prejudi ced a habeas appeal insufficient to denonstrate
a due process violation). Moser also fails to point out why he
needed the transcript of the closing argunents to denonstrate a
constitutional violation. Moreover, Mbser was represented by
counsel, who had access to the trial transcript, on his direct
appeal , and Moser does not contend that counsel's performance was

i nadequate. In the sane vein, we note that Mser has repeatedly
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sought post-conviction relief wthout success. Accordi ngly, we
find that Moser has not satisfied his burden of denonstrating even
prima facie constitutional error. Wods, 870 F.2d at 288.

Nor do we find that the state's failure to produce the
transcript constitutes conduct so egregious as to warrant further
proceedings. 1d. "[A]lny delay by the prisoner in seeking relief
is relevant to determ ning whether the [state] has violated its
duty by not nmaking the transcript available.” Id. Here, Moser
wai t ed over seven years after his conviction before requesting the
transcript of the <closing argunents. Mays notified Moser
approximately six nonths after he paid for the transcript that she
could not provide it to hi mbecause of the condition of the tapes;
approximately one year later, Mys provided Mser wth the
transcript pursuant to the magistrate judge's determ nation that
the tapes were no substantially inaudible. Accordi ngly, we do not
find that Mays's neglect of duty, if any, was egregious. | d.
Because Moser has not stated a valid 8 1983 claim the district
erred by ordering that Mser's claimbe stayed.

For the foregoing reasons, we VACATE the judgnent of the

district court and REMAND t he case for dism ssal of the conplaint.



