UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3504
Summary Cal endar

EARL J. BOURGEA S, |11,
Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee,
VERSUS
| NSURANCE COVPANY OF NORTH AMERI CA,
| nt er venor - Appel | ant ,
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| NSURANCE COVPANY OF NORTH AMERI CA,
Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(CA-92-1373-H 4 c/w CA-92-3623-H4)

(April 8, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™



This appeal concerns the proverbial banana peel. Earl J.
Bourgeois, |Ill, and the Insurance Conpany of North Anerica
chal | enge an adverse summary judgnent by the district court. W
REVERSE

l.

Bourgeois alleged that, while exiting an autonobile in the
parking | ot of the post office in Slidell, Louisiana, he slipped on
a banana peel and fell. After exhausting his admnistrative
remedi es under the Federal Tort Cains Act, Bourgeois filed suit
against the United States for injuries resulting fromhis slip and
fall. The | nsurance Conpany of North Anmerica (I CNA), which had
paid workers' conpensation benefits to Bourgeois for injuries
arising out of that incident, |ater brought a separate suit agai nst
the United States, and intervened in Bourgeois' action. The cases
wer e consol i dated, and the United States awarded sunmmary judgnent.

.
Bourgeois and I CNA chall enge the summary judgnent, rendered
fromthe bench
... | am prepared to hold; and | think that
judicial efficiency would dictate that | do, and if
the Court of Appeals wants to disagree with it,
fine. | am prepare[d] to hold, and | do now hold
that a banana peel in the parking ot of a post
office is not a dangerous condition reasonably
anticipated in the activity of running a post
office. And that therefore the governnent does not
owe a custoner of the post office who slips on a
banana peel in the post office parking |ot, absent

sone proof by the plaintiff that a governnent
enpl oyee put it there, or that the governnent knew

Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



it was there and took no steps to renove it. And
we don't have any evidence of either of those ...

The issue is a very narrow one and it's not an
easy one to call, it['"]s a very close question.
But if the test is one of reasonabl eness, and | say
again, perhaps in slightly different words, it is
the operator of a post office facility with a
parking lot, the governnent is not charged wth

having to anticipate that sonmebody ... wll enter
that parking lot, throw a banana peel there. End
of ny story.

And | have no Louisiana case guidance on it.
| know you can cite sone case |aw that approaches
it, but its quite clear that the earlier cases that
deal wth what we mght call true nerchants, the
super store cases and nmarkets, etcetera. W have
peopl e who are distracted and | ooking at shel ving
and looking at matters on display, etcetera,
distracted from |ooking down, et cetera, t he
hei ghtened duty that cones from the operation of
such a facility. Where you invite people not to
| ook, and invite people to be distracted, and where
you invite people to pull things off the shelf, you
invite themto drop things fromthe shelf, and so

forth. Its quite clear to ne that none of the
rationale of those cases have any application to
this situation. Again, | say its a very close cal

but | make the call.

Needl ess to say, we review freely a summary judgnent, which is
proper if there are no material fact issues and the nobvant is
entitled to judgnent as a matter of law Fed. R Cv. P. 56(c).

The governnent supports the judgnent, for the nost part, by
asserting that the district court refused properly to apply the
“merchant" standard of care to the post office.? Bourgeois and
| CNA do not challenge this; they agree that the standard of care

owed Bourgeois is defined by reasonabl eness. Instead, they contend

2 Much attention was devoted in the district court to whether
the "nmerchant" standard of care, La. Rev. Stat. Ann. 8§ 9:2800.6
(West 1991), in either its pre-1990 or post-1990 version, applies
to a post office.



that the district court erred in not applying a presunption of
negligence to the post office. This presunption, established in
Kavlich v. Kranmer, 315 So.2d 282, 285 (La. 1975), applies to non-
merchants and nerchants, see LeBlanc v. Alton Ochsner Medi cal
Found., 563 So.2d 312, 315-16 (La. App. 1990), and arises when a
plaintiff presents a prima facie slip and fall case, i.e., when a
plaintiff shows that he was injured after slipping and falling as
aresult of a foreign substance on the floor. 1Id. at 315; see al so
Dupor v. Schwegman Bros. G ant Super Mts., Inc., 400 So.2d 239,
240-41 (La. App.) (applying presunption to parking lot), wit
deni ed, 406 So.2d 611 (La. 1981).

The factual predicate for the presunption existed; once it
arose, it could be rebutted by showi ng that "the prem ses owner
t ook reasonable steps to fulfill its two-fold duty to discover and
correct dangerous conditions reasonably anticipatedinits business
activity." LeBlanc, 563 So.2d at 316 (citation omtted); see also
Ford v. Sears, Roebuck & Co., 552 So.2d 497, 499 (La. App. 1989)
("An occupier of prem ses has the duty to exercise reasonable or
ordinary care for the safety of invitees comensurate with the
particul ar circunstances involved. The occupier thus owes a duty
to avoid reasonably foreseeable dangers to his invitee ....")
(di scussing parking |lots).

The district court failed to apply the presunption in favor of
Bourgeois; in fact, it placed the burden of proof on himto show
either that a post office enployee | eft the peel on the prem ses or

that the post office was aware of the peel. The appropriate



gquestion, however, was whether the post office took reasonable
measures to discover and correct dangerous conditions that m ght
reasonably be anticipated to occur -- a matter on which it had the
burden of proof. See LeBlanc, 563 So.2d at 315.

The district court held, instead, "that a banana peel in the
parking lot of a post office is not a dangerous condition
reasonably anticipated in the activity of running a post office.”
If this ruling were correct as a matter of law, then summary
j udgnment was appropriate, for there would be no resulting duty to
keep the parking lot free of debris. But, despite the intuitive
appeal of the holding, there is nolawto support it, and there was
a material fact issue as to whether the presence of debris, such as
a banana peel, could be reasonably anticipated in the parking | ot.
Specifically, the post office's janitor stated in a deposition that
he had found, anong ot her things, "discarded food and baby di apers”
inthe parking lot, and that beer bottles and cans were often found
t here. In light of this testinony, the district court was
premature in concluding, as a matter of |law, that the post office
could not reasonably anticipate the presence of a banana peel in

its parking lot.?3

3 Assum ng that the post office could reasonably anticipate the
presence of debris simlar to a banana peel in its parking |ot,
summary judgnent m ght still be appropriate if, as a matter of |aw,
reasonabl e procedures were foll owed by the post office to discover
such debris. See LeBlanc, 563 So.2d at 315 ("the business
establ i shment nust show that it exercised reasonable care for the
safety of its patrons. This showi ng includes evidence of the
enforcenent of reasonable protective neasures, including periodic
i nspections ...") (enphasis added). In this court, the governnent

makes a conclusory statenent, without citation to the record, that
such procedures existed. On the other hand, Bourgeois and | CNA
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L1l
For the foregoing reasons, the judgnent is REVERSED, and the
cases REMANDED to the district court for additional proceedings.
REVERSED and REMANDED

contend, with citations to the record, that those procedures may
not have been followed that day because sone of the personnel who
i nspected the ot were not at work that day, one could not recal
if he checked the lot on the day in question, and a third (the
janitor) stated that he would not go out and check the lot if it
were raining hard (it was raining that day). G ven that the
gover nnent bears the burden of proof on this issue, and provi des us
with no record cites or substantial discussion, we will not sustain
summary j udgnment on such sketchy i nformation, particularly when the
reasonabl eness of conduct is usually a question for the trier of
fact. See Lindsey v. Sears Roebuck & Co., No. 93-7540, slip. op.
3209, 3211 (5th Cr. Jan. 28, 1994) (citing Gauck v. Mel eski, 346
F.2d 433, 437 (5th Cr. 1965)).

Along this line, we note that the governnent failed to provide
record citations for any factual assertions in its brief. W
caution that such a failure may have untoward consequences. See
Moore v. FDIC, 993 F.2d 106, 107 (5th Cr. 1993) (per curiam. In
addition, our review of the record discloses that it failed
i kewise to provide citations for the factual assertions contai ned
inits notion for summary judgnent.
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