UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3503
Summary Cal endar

RUTH LeBLANC and SAMUEL LeBLANC
Pl ai ntiffs-Appellees,

ver sus

KMART CORPORATI ON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 92 2828 L 5)

(March 3, 1994)

Before POLITZ, Chief Judge, H G3d NBOTHAM and DeMOSS, Circuit
Judges.

POLI TZ, Chief Judge:”’
Cast in judgnment after a bench trial in a personal injury suit

brought under section 9:2800.6 of the Louisiana Revised Statutes,!?

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

!'La. R'S. 9:2800.6 provides in pertinent part:

A nerchant owes a duty to persons who use his
prem ses to exerci se reasonable care to keep his aisles,



Kvart Corporation appeals. W affirm

Backgr ound

On August 16, 1991, about 9:30 a.m, Ruth LeBlanc turned into
an aisle in the Housewares Departnent of a Kvart store and sli pped
and fell. The floor was covered by a barely visible opaque, oily
subst ance. A Kwvart nmanager discovered a broken bottle of
"Goo- Gone, " a petrol eum based cl eani ng product, on a nearby shel f.

The housewares aisle had not been inspected since 6:00 a.m
when the night cleaning crew departed. Al t hough the managers
conducted a "wal k-through" of the store prior to its opening at
9:00 a.m, none walked down this particular aisle. Mari a
Boudreaux, a worker in the adjacent Toy Departnent, passed the
ai sl e several tines but did not notice the spill. Fromthe tinme of
the opening until the tinme of the accident Boudreaux was engaged in
conversation with the store nmanager.

The store manager explained that KwMart has no established
procedures for schedul ed periodic i nspections. |nstead, enployees
are instructed to be on the | ookout for spills and to cl ean themup
as soon as possible. The spilled Goo-CGone unfortunately escaped
detection. Ms. LeBlanc, aged 64, suffered a fracture of her |eft
kneecap requiring its surgical renoval. She spent several nonths
in a wheelchair. After physical therapy, the doctor discovered a

smal | bone fragnent | odged in her knee which will prevent her from

passageways, and floors in a reasonably safe condition.
This duty includes a reasonable effort to keep the
premses free of any hazardous conditions which
reasonably mght give rise to damage.



regaining the full use of her left |eg.

The district court found Kvart |iable under La. R S. 9:2800.6
and awarded M's. LeBlanc danages for pain and suffering, |oss of
enjoynent of I|ife, physical disability, and nedical expenses.?
Kvart tinely appeal ed.

Anal ysi s

KMart assigns three points of error on appeal. It first
argues that Ms. LeBlanc failed to satisfy La. R S. 9:2800. 6 which
requires proof that: (1) the condition presented an unreasonabl e
and foreseeable risk of harm (2) the nerchant created or had
actual or constructive notice of the condition; and (3) the
nmerchant failed to exercise reasonable care.® W hold that the
district court did not clearly err in finding that Ms. LeBlanc net
her burden.

Ms. LeBlanc testified that as she turned into the housewares
aisle she imediately | ost her footing. She was surrounded by a
slippery | ayer of Goo-CGone. The presence of this substance on the
fl oor presented an unreasonable and foreseeable risk of harmto
Ms. LeBlanc and ot her KMart shoppers. A patron in a self-service
store, preoccupied with shopping, reasonably may assune that the

aisles are clear for passage.* It is a given that nerchandi se

2 Kvart has not appealed the award to M. LeBlanc for |oss of
consortium

3 La. RS 9:2800.6; see also Galmann v. K-Mart Corp., 1993 W
539873 (La. App., Dec. 30, 1993); Saucier v. Kugler, Inc., 628 So. 2d
1309 (La. App. 1993).

4 Perez v. Wal-Mart Stores, Inc., 608 So.2d 1006 (La. 1992);
Kinmble v. Wal-Mart Stores, Inc., 539 So.2d 1212 (La. 1989).
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di splays in successful stores such as appellant's are designed to
draw the shoppers' attention away from everything el se, including
the fl oor.

KMart possessed constructive notice of this condition.
Constructive notice is presuned when a condition "existed for such
a period of tine that it woul d have been di scovered if the nerchant
had exercised reasonable care."®> In this case, the housewares
ai sle went unattended for several hours. Al though Ms. Boudreaux
wor ked near by, her primary focus was on the Toy Departnment. The
managers, in conducting their wal k-through, did not inspect the
aisle. Thus from6:00 a.m until the time of the accident KMart
took no steps to ensure its custoners' safety. The evidence
sufficiently warrants inputation of constructive notice.?

Sufficient evidence also denonstrates that Kvart failed to
exerci se reasonable care. "The nerchant's duty of care requires
t hat reasonabl e protective measur es, i ncl udi ng peri odic
i nspections, are undertaken to ensure that the prem ses are kept
free from [hazardous] substances."’ KMart took no such neasures.
The aisle in question was |ast inspected at 6:00 a.m; fromthat
time safety checks were left entirely to the discretion of the

enpl oyees. "The failure of [KMart] to have in place a uniform

5 La. R'S. 9:2800.6(C)(1).

6 See e.q., Perez; Parker v. Wnn-Dixie Louisiana, Inc., 615
So.2d 378 (La. App. 1993).

’ Saucier, 628 So.2d at 1312; Hall v. Petro of Texas, Inc.,
580 So.2d 420, 422 (La.App.), wit denied, 584 So.2d 682 (La
1991); see also Gonzales v. Wnn-Di xi e Louisiana, Inc., 326 So.2d
486 (La. 1976); Kavlich v. Kraner, 315 So.2d 282 (La. 1975).
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mandat ory, non-di scretionary, clean-up and safety procedure reveal s
a lack of reasonable care on its part."®

KMart next charges that Ms. LeBlanc failed to establish
causation, asserting that failure to adduce nedical testinony
linking her accident with her injuries is a fatal defect as a
matter of |aw W do not agree. The Loui siana Suprene Court?®
recently made clear that proof by a preponderance of the evidence
-- direct or circunstantial -- suffices to satisfy causation.
"Whi | e expert nedical testinony is sonetines essential, . . . as a
general rule, whether the defendant's fault was a cause in fact of
a plaintiff's personal injury or damage nay be proved by other

evidence. "1 Ms. LeBlanc produced such evi dence.

Kvart's final challenge is to the award of damages to
Ms. LeBlanc for permanent disability. Much discretion nust be
left to the trier-of-fact in assessing damages, however, as sane
necessarily depends on the facts and circunstances of each case.!!
W will not disturb the assessnent nmade by the court in this case.

AFFI RVED.

8 Saucier, 628 So.2d at 1313; see also Galmann; Ri chard v.
Dol | ar General Store, 606 So.2d 831 (La.App.), wit denied, 608
So.2d 197 (La. 1992).

9 Jurisdiction is based on diversity. As an Erie court we are
to apply the substantive | aw of Loui si ana.

10 lasha v. din Corp., 625 So.2d 1002, 1005 (La. 1993); see
also Jordan v. Travelers Ins. Co., 245 So.2d 151 (La. 1971);
CGal mann.

11 La. CGv. Code art. 2324.1; Jordan; Cobb v. WAl -Mart Stores,
Inc., 624 So.2d 5 (La.App. 1993).
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