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Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Appel | ant McKay was convicted after a jury trial of bank
fraud and m srepresenting a social security nunber in connection
with a bank account he briefly maintained at the Witney National
Bank in New Ol eans. On appeal, he challenges the jury verdict
formand the court's two-1evel sentence enhancenent for obstruction

of justice. Finding no error, we affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



McKay asserts that the verdict form contradicts the
presunption of innocence because the word "guilty" appears on the
formand before the words "not guilty" and such pl acenent suggests
that it is the preferred verdict. None of the jurisprudence on
which McKay relies is pertinent. The verdict formis a standard
one in the Eastern District of Louisiana and common in the federal
courts. The district court thoroughly instructed the jury on the
use of the form and the polling i mediately foll ow ng delivery of
the verdict confirnmed the jury's unanimty on both counts. MKay's
challenge is facially frivol ous.

McKay argues that the upward adjustnment was i nproper
because it was based on an uncorroborated all egation, a threat nade
to the Whiitney's director of security, inthe PSR The standard of
revieww th respect to increases pursuant to obstruction of justice

is "clearly erroneous.” United States v. Wnn, 948 F.2d 145, 161

(5th Gir. 1991), cert. denied, 112 S. O. 1599 (1992).

Section 3Cl.1 provides for a two-1evel upward adj ust nent
for obstruction of justice that may be appropriate i f the defendant
"threaten[s], intimdat[es], or otherwise unlawfully influenc|es]
a co-defendant, wtness, or juror, directly or indirectly, or
attenpt[s] to do so", or "commt[s], suborn[s], or attenpt[s] to
suborn perjury." 1d. , coment. (n.3(a) & (b)).

At the sentencing hearing, the district court overruled
McKay's objection to the obstruction-of-justice enhancenent not
only based on the threat to the wtness, but also because of

McKay's false testinony at trial. A district court properly



enhances a defendant's sentence for obstruction of justice if the
defendant commts perjury by giving false testinony at trial, but
the court is required to evaluate such testinony in a |light npst

favorable to the defendant. United States v. Laury, 985 F. 2d 1293,

1308 (5th Cr. 1993); 8§ 3Cl.1, comment. (n. 1). See United States

v. Dunni gan, us _ , 113 S . 1111, 1116, 122 L.Ed.2d 445

(1993). I n Dunnigan, the Suprene Court instructed that a "district
court nust review the evidence and nake independent findings
necessary to establish a willful inpedinent to or obstruction of
justice, or an attenpt to do the sane, under the perjury definition
we have set out," id. at 1117, and, although it is preferable that
specific findings be nade, a determnation of obstruction
enconpassing all of the factual predicates for perjury is
sufficient. 1d. MKay does not challenge that the district court
considered McKay's trial testinony and deneanor at the sentencing
hearing and nmade specific determnations that the defendant's
testinony was unbelievable and rejected by the jury in every

material respect. See United States v. Butler, 988 F.2d 537, 544

(5th Cr.) (upon a proper determnation that the accused has
commtted perjury at trial, an enhancenent of sentence is required

by the guidelines), cert. denied, 114 S C. 413 (1993).

Furthernore, because the record supports the district court's
findi ngs respecting McKay's untruthful ness, the district court did
not clearly err in assessing the upward adjustnent for obstruction

of justice.



The judgnent and sentence of the district court are

AFFI RMVED.



