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Before DAVIS, JONES, and EMLIO M GARZA, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

Mary Bet h Thonpson appeal s the district court's denial of
her 82255 notion. She argues that she was not advi sed of her right
to appeal the sentence and rai ses several sentencing issues. The
district court denied relief, finding the sentencing issues
procedurally barred and rejecting the nerits of her «claim

concerning the right to appeal.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



On appeal Thonpson chal | enges t he concl usi on t hat she was
i ndeed advised of her right to appeal her sentence and that the
court did not properly read the pre-sentence report prior to
sentencing. She also contests the application of the sentencing
guidelines in the conputation of her sentence and the
classification of anphetam ne by the Attorney General. Further
Thonpson intimates that the district court erred by refusing to
address the nerits of her sentencing conplaints.?

l.

Thonpson' s argunent regardi ng whet her she was advi sed of
the right to appeal is neritless. The district court properly
noted that during colloquies at rearrai gnnent and sentencing she
was i nforned that she had a right to appeal. No clear error exists

in this factual finding. See United States v. G pson, 985 F.2d

212, 214 (5th Gr. 1993).
1.

Thonpson's objections to the application of the
sentenci ng gui delines based upon the court's alleged failure to
read her PSR before sentencing and m scal cul ati on of her sentence
are technical challenges to the application of the guidelines.
Rel i ef under 82255 is reserved for violations of constitutiona

rights and for a narrow range of injuries that would result in a

conplete mscarriage of justice. United States v. Capua, 656 F.2d
1033, 1037 (5th Gr. 1981). "A district court's technical

L In her reply brief, Thonmpson for the first time asserts that she

received ineffective assistance of counsel. We do not consider issues that are
untinely raised.



application of the CGuidelines does not give rise to a

constitutional issue.” United States v. Vaughn, 955 F. 2d 367, 368

(5th Gr. 1982). Neither of these issues, therefore, are
cogni zable in a collateral proceeding.
L1,
Thonpson's argunent regarding the classification of
anphetamne is theoretically cognizable in a coll ateral proceeding

because it is of constitutional dinmension. United States .

Ki nder, 946 F.2d 362, 368 (5th Gr. 1991), cert. denied, 112 S.C
1677, 2290 (1992). But this claimcould al so have been rai sed on
direct appeal, consequently, showng cause and prejudice are
ordinarily a prerequisite to addressing the nerits of such a
contention in this collateral review proceeding. The district
court properly noted the | ack of cause and the absence of prejudice
identified by Price.

Nevert hel ess, we recogni ze that United States v. Drobny,

955 F.2d 990, 995 (5th Cr. 1992), could be read to require the
governnent to raise the procedural bar prior to invocation of the
bar by the court. The governnent did not raise the procedural bar
in the district court but does defend that court's reliance on
cause and prejudice before this court. Al t hough we doubt that
Drobny hol ds much nore than that a procedural bar is not different

fromany other | egal theory the governnent runs the risk of waiving



by neglecting to advance before the district court,? we need not
resol ve that issue here.

This court has explicitly held that anphetam ne was
properly reclassified as a Schedule Il controll ed substance. See

United States v. Daniel, 813 F.2d 661, 663 (5th Cr. 1987).

Accordingly, we AFFIRMthe denial of Thonpson's notion.

2 "As a general principle of appellate review, this Court will not

consider a legal issue or theory not presented to the [federal district court.]"

Drobny, 955 F. 2d at 995 (citing Washi ngton v. Watkins, 655 F.2d 1346, 1368 (5th G r
1981).
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