IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3493
(Summary Cal endar)

BETTY SUGGS,
Pl ai ntiff-Appellant,

ver sus

DEPARTMENT OF HEALTH & HUVMAN SERVI CES,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(92-CV-1768-D)

(July 19, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Betty Suggs appeals the judgnent of the
district court upholding the Secretary's final decision which

denied disability insurance benefits or a disability period to

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Suggs, pursuant to 42 U S.C. 8§ 405(g). Suggs conpl ains that the
Secretary's decision was not supported by substantial evidence,
andsQat | east at one tine during the proceedi ngssQconpl ai ned t hat
she was deni ed due process of |aw at her hearing. Fi ndi ng that
substantial evidence was adduced to support the Secretary's
deci sion and that Suggs has abandoned her due process claim we
affirm
I
FACTS AND PROCEEDI NGS

Suggs' application for disability insurance benefits or a
disability period beginning on April 19, 1985, were denied, both
initially and upon reconsideration, and a tinely request for a
hearing was filed. She was granted a hearing at which she appeared
represented by counsel, and after which the admnistrative |aw
j udge (ALJ) concl uded that Suggs was not di sabl ed and t heref ore not
entitled to disability benefits under the Social Security Act
(SSA) . The Appeals Council reviewed the hearing decision and
agreed with the ALJ's deci sion.

Suggs sought further review in federal district court where
the Secretary and Suggs each filed notions for sunmary judgnent.
In her notion for summary judgnent Suggs clainmed that: 1) the ALJ
erred in finding her conplaints of pain not credible; 2) the ALJ
i nproperly used the vocational expert and her testinony; 3) the ALJ
i nproperly applied the nedical -vocational guidelines (grids) inhis
determ nation; and 4) the Appeals Council inproperly refused to

consi der new evidence. The magistrate judge determ ned that:



1) the Secretary's deci sion was supported by substantial evidence;
2) the ALJ did not err in his credibility determ nations; 3) the
ALJ did not err in his determ nation of Suggs' residual functional
capacity; and 4) the new evidence Suggs presented to the Appeals
Council was not material. The magistrate judge recomended
1) denying Suggs' notion for summary judgnment, 2) granting the
Secretary's notion for sunmary judgnent, and 3) di sm ssing Suggs

action wth prejudice. Over Suggs' objections, the district court
adopted the nmagistrate judge's report and recommendation and
affirmed the Secretary's decision that Suggs was not disabled as
defined under the SSA.

I
ANALYSI S

A. Subst anti al Evi dence

I n essence Suggs contends that the Secretary's decision that
she was not disabled is not supported by substantial evidence.
Specifically, Suggs raises the followng issues: First, that the
ALJ made inproper credibility findings regarding her testinony,
second, that the use of the "grids" (nedical -vocational guidelines)
was inproper; and third, that the ALJ inproperly questioned the
vocati onal expert.

Qur reviewis limted to determ ning whether the record as a
whol e shows that the district court correctly concluded that
substanti al evidence supports the findings of the Secretary, and

whet her any errors of |aw were nade. Fraga v. Bowen, 810 F.2d




1296, 1302 (5th GCir. 1987).! W nmay not reweigh the evidence or

try the issues de novo, as conflicts in the evidence are for the

Secretary and not for the courts to resolve. Selders v. Sullivan,

914 F.2d 614, 617 (5th Cr. 1990).

Suggs has the burden of proving that she is disabled within
the nmeaning of the SSA. Fraga, 810 F.2d at 1301. The SSA defi nes
disability as the "inability to engage in any substantial gai nful
activity by reason of any nedi cally determ nabl e physi cal or nental
i npai rment which . . . has lasted or can be expected to |last for a
continuous period of not less than 12 nonths." 42 U. S. C
8§ 423(d)(1)(A). In evaluating a claimof disability, the Secretary
conducts a five-step sequential analysis asking whether 1) the
claimant is presently engaging in substantial gainful activity,
2) the claimant has a severe inpairnent, 3) the inpairnent is
listed, or is equivalent to an inpairnent |listed, in Appendi x 1 of
t he Regul ations, 4) the i npairnment prevents the clai mant fromdoi ng
past relevant work, and 5) the inpairnment prevents the clai mnt
from doing any other substantial gainful activity. 20 CF.R

8§ 404.1520; Muse v. Sullivan, 925 F.2d 785, 789 (5th Gr. 1991).

In the first four steps, the burden of proof is on the
claimant; at the fifth step the burden is initially on the

Secretary to show that the claimant can performrel evant work. If

1 "The el enments of proof to be weighed in determ ni ng whet her
substanti al evidence exists include: 1) objective nedical facts;
2) diagnoses and opinions of treating and exam ni ng physicians;
3) claimnt's subjective evidence of pain; 4) claimant's
educati onal background, age and work history." Owsens v. Heckler,
770 F.2d 1276, 1279 (5th G r. 1985).
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t he Secretary nmakes such a denonstration, the burden shifts back to
the claimant to show that he cannot do the work suggested. Mise,
925 F.2d at 789. A finding that a claimant is disabled or not
disabled at any step termnates the sequential evaluation.

Crouchet v. Sullivan, 885 F.2d 202, 206 (5th Cr. 1989).

EVI DENCE PRESENTED TO ALJ

Suggs sought treatnent for lupus? from Dr. John E. Hull on
July 27, 1988. She related an episode of pericarditis that
occurred five years previously and a history of lupus wth
Sjorgren's syndrone.® She also had a history of pericarditis,
Raynaud' s phenonenon* in winter, and fibronyal gia. She conpl ai ned
of small oral wulcers lasting two weeks at a tinme and reported
devel oping a rash on her arns, neck, and face when exposed to the
sun. She al so conpl ai ned of chest pain three tinmes a year, adding
that the pain was relieved if she sat up and | eaned forward.

Dr. Hull's physical examnation revealed nultiple, small
white scars on Suggs' arns, back and face, with no edema. There
was no tenderness of the joints or |esions, and Suggs had nor nal
mucous nenbr anes. Dr. Hull observed a good range of notion in

Suggs' neck despite sone nuscle knotting and tenderness. An

2 Lupus is atermoriginally used to depict erosion of the
skin. Stedman's Medical Dictionary at 813 (24th ed. 1982).

3 Sjorgren's syndrone is a dryness of nucous nenbranes,
tel angi ectasis, or purpuric spots on the face, and bilateral
parotid enl argenent, seen i n nenopausal wonen, and often associ at ed
with rheumatoid arthritis, Raynaud' s phenonenon, and dental cari es.
ld. at 1394.

4 Raynaud's phenonenon is a spasm of the digital arteries
w th bl anchi ng and nunbness of the fingers. |[d. at 1070.
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exam nation of Suggs' back was negative, as were her "straight |eg
rai sing" and "knee flexion onto chest" tests. She also had a
normal range of nmotion in the hips. Dr. Hull concluded that Suggs
had fi bronyal gi a and a past history of system c | upus eryt hemat osus
(SLE). S

On August 4, 1988, Suggs was given a shot of Celestone by
Dr. Hull for a conplaint of left |ower back pain. On August 9,
1988, a physical exam nation reveal ed negative results on "strai ght
leg raising" and "knee flexion onto chest" tests, and a
neur ol ogi cal exam nation was nornal. Several days later, Dr.
Hull's review of a CT scan of Suggs' |unbar spine was negative,
al t hough a small spina bifida® occulta’ in one area of Suggs' spine
was reveal ed.

On August 31, 1988, Dr. Hull noted that there was no response
to his prescribed drug therapy and that Suggs still conpl ai ned of

pain on her left hip and side, with a round burning spot in her

5> Systemc |upus erythematosus is an i nflammtory connective
ti ssue disease with variable features, frequently including fever,
weakness, joint pains, or arthritis resenbling rheumatoid
arthritis, diffuse erythematous skin | esions on the face, neck, or
upper extremties, with |iquefaction degeneration of the basal
| ayer and epi dermal atrophy, |ynphadenopathy, pleurisy, and other
evi dence of an aut oi mmune phenonenon. Stednman's Medical Dictionary
at 813.

6 Spina bifida is a limted defect in the spinal colum,
consisting of the absence of the vertebral arches, through which
the spinal nenbranes, with or wthout spinal cord tissue, nay
protrude. Stednan's Medical Dictionary at 1315.

" Spina bifida occulta is a formof spina bifida in which
there is a spinal defect, but no protrusion of the cord or its
menbrane, although there is often sone abnormality in their
devel opnent. [|d.



trapezius and rhonboid area that radiated around to her ribs.
Suggs | ower back was also stiff but her neurol ogi cal exam nation
was normal, despite sonme nuscle knotting in the trapezius and
rhonboid area. Dr. Hull also nade note of oral conplaints of pain
but no acconpanyi ng wi t hdrawal or wincing. Dr. Hull concluded that
Suggs had fibronyal gia-1i ke problens and tenderness along the rib
margins in conjunction with a rhonboid conpl ai nt.

After Suggs conplained about |eft knee and hip pain, Dr.
Reggi e Sanders referred her to Dr. Larry Ferachi, an orthopedic
surgeon. On exam nation, Dr. Ferachi noted that Suggs had a mldly
positive apprehension sign of subluxation of the |eft patella, as
well as a painful, palpable plica that would pop on flexion to
extension. X-rays of Suggs' left knee were negative for fracture,
di sl ocation, or |oose bodies. Dr. Ferachi concluded that Suggs had
a pathologic plica of the left knee, for which he prescribed
Naprosyn, hanstring stretching, and quad setting exerci ses.

On Cctober 25, 1989, Dr. Ferachi reported that Suggs still
felt left knee pain. She reported to himthat she had been doi ng
her exercises but, he noted, "probably not as nmuch as we would
like." He put her in a neoprene sleeve with patellar stabilizer
and had her returnin a nonth. As she still conpl ained of pain on
her return in Novenber 1989, Dr. Ferachi schedul ed art hroscopy. On
Decenber 19, 1989, an arthroscopy and arthroscopic partial
synovectony were perforned at the Seventh Ward CGeneral Hospital.
The post-operative di agnosi s was pat hol ogi ¢ suprapatellar plica of

the left knee.



On Decenber 29, 1989, Dr. Ferachi noted that Suggs knee | ooked
good, with no signs of infection. On January 12, 1990, Dr. Ferach
di scharged Suggs from his care after noting that she was doing
extrenely well and that she had full range of notion in her knees.

On May 1, 1990, Dr. Sanders gave Suggs a rheunatol ogy
evaluation for continuing pain in her left hip and back. H s
i npressi on was that Suggs' unexpl ai ned | ow back pai n appeared to be
due to trochanteric bursitis, and that her Sjorgren's syndrone did
not appear to be related to her hip pain.

On May 28, 1990, Dr. K. Lance Caulfield exam ned Suggs. She
conpl ained of painin the left side of her hip and back and i n her
hands, wists, shoulders, and knees. Dr. Caulfield found that
Suggs had a normal range of notion in all of her joints, and that
she had no red, warm or swollen joints. He diagnosed a history of
system c lupus, long-standing arthralgia, a resolved case of
pericarditis, and mld anema. He stated that she appeared to be
appropriately treated for the Ilupus, and stated that because of
the anema and arthralgia Suggs would not be able to do heavy
manual tasks involving lifting, clinbing, walking, or standing for
prol onged periods of tine. She coul d, however, perform routine
tasks such as taking care of herself and her household, driving an
autonobil e, sitting, and speaki ng.

Next Suggs underwent treatnent fromDr. Dale A Rollette, a
chiropractor, between July 9 and 20, 1990, for | ower back pain and
nunbness in her left leg. Dr. Rollette noted that he was seeing

her on a three-visits-per-week basis and that she was show ng



positive results. He commented that she was tenporarily disabl ed,
and he restricted her from bending, lifting, tw sting, clinbing,
carrying, or excessive sitting.

On Septenber 28, 1990, Suggs was exam ned by a neurosurgeon,
Dr. Thomas P. Perone, at the request of Dr. Rollette. Suggs
conpl ained of persistent tingling along the posterior |ateral
aspect of her left leg and stated that she had experienced back
pains off and on since 1973. Dr. Perone reported that her back x-
rays appeared normal and that she appeared to be in good general
health and noving without any difficulty, show ng no evidence of
spasmin the nmuscle groups of her back. She was able to flex her
| umbar spine to about 75 degrees, and her "straight |eg raising"
and "hip rotation" tests showed no [imtation on either side. The
muscl es of her buttocks, thighs, |egs, and feet showed no evi dence
of loss of substance or atrophy. Nei ther was there |oss of
functional strength in her hips, knees, or ankles. Suggs' deep
t endon knee and ankle refl exes were equal and symetrical, and no
sensory abnormalities were detected. An MRl was perforned on
Cct ober 10, 1990, and showed no significant abnormality.
Dr. Perone concluded that "the bulk of" Suggs' conplaints were
muscul oskel etal in nature and reconmmended continued followup with
Drs. Rollette and Sanders.

At her hearing on Novenber 20, 1990, Suggs testified that she
was 47 years old, married, and had one child. She testified that
she had a driver's license and would drive herself to the doctor,

but that her sister-in-law had brought her to the hearing. Suggs



testified further that she finished the el eventh grade and had her
CED, and that she last worked as a supervisor for R dgeway
| ncorporated, a blueprinting shop, managing the front office and
sal es. She worked there from 1974 to 1985, prior to which she
wor ked from 1968 to 1972 as a process checker on a conveyor belt
for Western Electric.

Suggs al so testified that she could no | onger work due to side
effects fromthe Naprosyn, Flexeril, Valium and Darvocet she was
taking. She stated that the condition of her knees prevented her
fromstooping and that her left side would go nunb when she sat on
it. She explained that her Raynaud's probl em caused her fingers
and toes to flare up and that she had to keep her feet and fingers
warm  She al so conpl ai ned of chest pains fromher "fibrosis" and
tense and knotted nuscles in her back that had to be massaged or
rubbed out. She al so had dryness of the eyes and nouth and di d not
sleep well because of the pain in her legs and chest. And she
stated that her doctor gave her a 95 percent chance that she would
live normally for ten nore years, but that this statenent was nade
before he had diagnosed her Raynaud's syndrone, Sjorgren's
syndrone, or fibronyal gia.

On questioning by her attorney, Suggs stated that she had
experienced left hip and leg pain for two years and that her knee
woul d give way on occasion; that she had fallen several tines
because of it; and that, although she was able to drive 28 mles to
her doctor, her blurred sight which resulted from her nedication

limted her driving. She also stated that her husband and sister-
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in-law helped her with household chores and grocery shopping,
noting that she was only able to do light dusting, fix her own
br eakfast, and dress herself. Her husband, though, had to lift her
in and out of the bathtub. Suggs stated that she watched
tel evi sion and read nagazi nes during the day.

NEW EVI DENCE PRESENTED TO THE APPEALS COUNCI L

Suggs produced new i nformation for the Appeals Council. She
stated that on Novenber 22, 1991, she went to the energency room
because she was unable to close her left eye and had nunbness of
her nmouth and cheek, and that she was di agnosed as having Bell's
pal sy.

CREDIBILITY AS TO COWLAI NTS OF PAIN

Suggs contends that the ALJ erred in determning that her
conplaints of pain were not credible. Pain is a disabling
condi ti on under the Act only when it is "constant, unremtting, and
whol Iy unresponsive to therapeutic treatnent." Selders, 914 F. 2d
at 618-19 (citations and internal quotations omtted). Subjective
conplaints of pain nust be corroborated by "objective nedical
evi dence" which "denonstrate[] the existence of a condition that
coul d reasonably be expected to produce the | evel of pain or other

synptons all eged."” Anthony v. Sullivan, 954 F.2d 289, 296

(5th Gir. 1992).

Here, the ALJ concl uded t hat Suggs' conplaints of debilitating
pain were not credible. Although she conplained of pain to her
doctors, the objective nedical evidence does not nandate a

conclusion that Suggs' pain rises to the |level of disabling pain
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w thin the neani ng of Anthony. Consequently, there is substanti al
evidence in the record to support the ALJ's determ nation that
Suggs' conpl aints of disabling pain were not credible.

EFFECT OF MEDI CATI ON

Suggs al so argues that the district court and the ALJ failed
to follow the relevant law in determ ning whether the effects of
her medication affected her ability to performgainful enploynent.
When questioned by the ALJ, Suggs first stated that she was
currently taking Valium Flexeril, and Darvocet. She then stated
that currently she was taking only Valium and Flexeril and that
there was a possibility of taking only Valium after six weeks.
Suggs testified that the effects of taking the nedication were
bl urred vision, dizziness, and sl eepi ness. She opined that it was
primarily the Valiumthat made her sleepy. The ALJ gave adequate
consideration to the effects of Suggs' nedication on her ability to
perform sedentary worKk. The record denonstrates that the ALJ
investigated the types of nedication and their effect on Suggs

per f or mance. See Babi neaux v. Heckler, 743 F.2d 1065, 1068-69

(5th Gir. 1984).
MEDI CAL- VOCATI ONAL GUI DELI NES AND VOCATI ONAL EXPERT

Suggs also asserts that the ALJ's use of the nedical-
vocational guidelines ("grids") (20 C.F.R 8 404. 1569, Rule 201. 21,
Table No. 1, App. 2, Subpt. P, Regulation 4) was incorrect. Suggs
argues that the ALJ did not rely on any evi dence outside the grids,
specifically any fromthe vocational expert, in determning that

she was not disabled. She also contends that the ALJ inproperly
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gquestioned the vocational expert. She concludes that the ALJ did
not followthe proper anal ysis and did not neet his burden of proof
that there was avail able gainful enploynent that she could be
capabl e of perform ng.

The ALJ asked the vocational expert if, after hearing Suggs
testinony and reviewing her file, the expert believed that there
wer e any j obs Suggs could performin the | ocal or national econony.

The vocational expert answered "no," and the ALJ did not ask the
vocational expert any further questions.

As the ALJ determ ned that Suggs could not perform her past
work as assistant manager, process checker, or supervisor in a
retail store, he was required to determ ne whether she could
perform any other work available in the national econony,
considering her age, education, work experience, and residual
functional capacity. See Fraga, 810 F.2d at 1304. When the
claimant's characteristics correspond to criteriain the grids and
the claimant either "suffers only from exertional inpairnments or
his non-exertional inpairnments do not significantly affect his
residual functional capacity, the ALJ may rely exclusively on the
[grids]"” in determ ning whether there is other work avail abl e that
the clai mant can perform

After considering that Suggs was 47 years ol d,and had a high
school equival ency diplom, the ALJ determ ned that she had the
residual functional capacity to performthe full range of sedentary

work. The ALJ determ ned that Suggs could not stand or walk for

prol onged periods but found no nonexertional |[imtations.
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Suggs argues that she has nonexertional |imtations which
hi nder her ability to do sedentary work. She specifically
identifies her inability to be in the sun because of her | upus and
her inability to be in cold weather or air conditioning wthout
protecting her hands and feet against cold as nonexertional
i npai rments that hinder her ability to performsedentary work. Yet
Suggs does not of fer any evi dence of howthese conditions frustrate
her ability to do sedentary work. Additionally, there is no
objective nedical evidence supporting a finding that these
conditions are nedi cal |y significant nonexertional inpairnents that
woul d prevent Suggs from engaging in gainful enploynent. See
Selders, 914 F.2d at 619. Thus, there was substantial evidence to
support the ALJ's determnation that Suggs did not have any
nonexertional inpairnents.

I n assessing a person's residual functional capacity for work
activity on a regular and continuing basis, the ALJ considers the
person's ability to do day-to-day physical activities such as
wal ki ng, standing, lifting, carrying, and the I|ike. 20 CF. R
8§ 404.1545(b). A limted ability to performthese activities may
reduce a person's ability to do work. Id. Sedentary work
i nvol ves:

lifting no nore than 10 pounds at a tine and occasional |y

lifting or carrying articles |like docket files, |edgers,

and smal|l tools. Although a sedentary job is defined as

one which involves sitting, a certain anmnount of wal ki ng

and standing is often necessary in carrying out job

duties. Jobs are sedentary if wal king and standing are

Lgﬁyired occasionally and other sedentary criteria are

20 CF.R 8 404.1567(a). "To be capable of perform ng sedentary
14



wor k under the guidelines, an individual nmust have sone reasonabl e
chance in the real world of being hired and, once hired, of keeping

the job." Wngo v. Bowen, 852 F.2d 827, 831 (5th Cr. 1988).

A person between the ages of 18 and 49 is classified as a
"younger individual." 20 CF.R Part 404, Subpt. P, App. 2,
§ 201.00(h). A younger individual between 45 and 49 years ol d who
has a hi gh school diploma or the equival ent and whose previ ous work
skills are not transferable is classified as "not disabled" under
the grids. 1d. at Table No. 1 and § 201.00(h).

The nedical evidence denonstrates that Suggs has SLE
Sjorgren's syndronme, and Raynaud's syndrone. Dr. Caulfield
suggested that Suggs not do heavy manual tasks involving lifting,
clinmbing, walking, or standing for prolonged periods of tine.
Suggs is not limted, however, in her ability to take care of
herself and her household, drive an autonobile, sit, or speak
Exam nati ons denonstrate no evidence of limted nobility in her
Il egs and hip joints and no evidence of atrophy in the nuscles of
her buttocks, thighs, legs, or feet. Additionally, Suggs testified
that she drives herself to her doctor appointnents, does I|ight
dusting, prepares her own breakfast and dresses herself.

Vi ewi ng the evidence presented to the ALJ and the applicable
grids, it is apparent that the ALJ was able to rely on the grids
for his determ nation. Therefore, there was substantial evidence
to support the AL)'s determ nation that Suggs could do sedentary
wor k, and thus was not disabled because of her placenent on the

grid, even considering the vocational expert's testinony. There
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was also substantial evidence denonstrating that there was a
"reasonabl e chance" of being hired and keeping a sedentary job.
See Wngo, 852 F.2d at 831.

B. Due Process

Suggs contends that she was deni ed due process of |aw at her
hearing. "Fed. R App. P. 28(a)(4) requires that the appellant's
argunent contain the reasons he deserves the requested relief with

citation to the authorities, statutes and parts of the record

relied on." Yohey v. Collins, 985 F.2d 222, 225 (5th Cr. 1993)
(internal quotations and citations omtted). As Suggs, who is
represented by counsel, fails to explain why she was denied due
process of |aw at her hearing, she has abandoned her argunent.
11
CONCLUSI ON

Finding the presence of substantial evidence supporting the
Secretary's decisionsQand given Suggs' abandonnent of her Due
Process conpl ai nt SQt he judgnent of the district court is

AFFI RVED.
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