IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3487
Conf er ence Cal endar

ROBERT E. M LLER

Peti ti oner- Appel | ant,
ver sus
JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary and
RI CHARD P. | EYOUB, Attorney GCeneral,
State of Loui si ana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CA 93-951 E
(March 23, 1994)

Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

Robert E. MIller argues that the state trial court erred
when it permtted the prosecutor to testify and continue to
prosecute MIler's case. A federal habeas petitioner's
allegation that a state court conviction is invalid because of

the violation of the advocate-witness rule is reviewed for a

vi ol ation of due process in which the entire trial was rendered

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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unfair. Walker v. Davis, 840 F.2d 834, 838 (11th G r. 1988);

See also Donnelly v. DeChristoforo, 416 U. S. 637, 642, 94 S. C

1868, 40 L. Ed.2d 431 (1974) (involving the habeas corpus review

of a state prosecutor's closing argunent); Darden v. WAinwight,

477 U.S. 168, 182-83, 106 S.Ct. 2464, 91 L.Ed.2d 144 (1986)
(appropriate standard of review for prosecutorial m sconduct
claimon federal habeas corpus review is due process).

MIler fails to denonstrate that the prosecutor's testinony
rendered his trial fundanentally unfair. Andrews's
identification of MIler would have been cunul ative of the
testi nony of McDonald and Dunn. MDonald, the victims roonmate,
testified that he had knowmm MIler for seven years and positively
identified MIler as one of the assailants. Dunn testified that
she had occasionally seen MIler around the project and was
positive in her identification of himas the perpetrator. Cf.

VWl ker, 840 F.2d at 838 (absent prosecutor's testinony,
i nsufficient evidence existed to convict defendant). Therefore,
this issue |acks nerit.

MIler also argues that he is entitled to relief because the
trial court charged the jury with an instruction on reasonabl e

doubt that was unconstitutional under Cage v. Louisiana, 498 U. S.

39, 111 S .. 328, 112 L.Ed.2d 339 (1990). MlIller's conviction
and sentence, however, became final in Decenber of 1980. See
MIller, 391 So. 2d at 1159. This Court has procl ai ned that Cage
is not retroactively applied to decisions which becane final

bef ore Cage was deci ded. Skelton v. Whitley, 950 F.2d 1037,

1041-46 (5th Gir.), cert. denied, 113 S.Ct. 102 (1992).

Therefore, this issue also | acks nmerit.
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The judgnent is AFFI RVED.



