IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3481
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,
vVer sus
RUPERTO BEST- FLETCHER

Def endant - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CA-93-1487 (CR-89-150-H 6)
~(March 24, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
Ruperto Best-Fl etcher argues in his notion under 28 U S. C

§ 2255 that the district court erred by not awardi ng himthe two-
| evel downward adjustnment for a mnimal or mnor role in the
of fense under U S.S.G 8 3B1.1. A challenge to a district
court's technical application of the sentencing guidelines,
however, is not a constitutional issue cognizable in a § 2255

proceeding. United States v. Vaughn, 955 F.2d 367, 368 (5th Cr

1992) (citation omtted).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Mor eover, such a challenge is a nonconstitutional issue
whi ch coul d have been raised on direct appeal. Because it was
not so raised, and because Best-Fl etcher has not pleaded either
cause or actual prejudice resulting fromthe alleged error, see

United States v. Shaid, 937 F.2d 228, 232 (5th Cr. 1991) (en

banc), cert. denied, 112 S.C. 978 (1992), it may not be asserted

in a collateral proceeding. Vaughn, 955 F.2d at 368.

In his reply brief, Best-Fletcher asserts that this Court
shoul d consider the nerits of his challenge "under the
i kelihood" that his counsel was ineffective at the tinme of
sentencing. As he did not present this argunent to the district
court, and as this Court does not consider argunents raised for

the first time in areply brief, see United States v. Prince, 868

F.2d 1379, 1386 (5th Cir.), cert. denied, 493 U S. 932 (1989),

Best-Fl etcher's bel ated challenge to the effectiveness of his
counsel is rejected.

Best-Fl etcher also asserts in his reply brief that he should
receive an evidentiary hearing on his challenge to his sentence.
Agai n, however, his failure to present this argunent sooner
precludes its consideration now. Prince, 868 F.2d at 1386.
Further, an evidentiary hearing was not required, as "it plainly
appears fromthe face of the notion and any annexed exhibits and
the prior proceedings in the case that [Best-Fletcher] is not
entitled to relief in the district court.”" Rule 4(b) of the

Rul es Governi ng Section 2255 Proceedi ngs; see also Hart v. United

States, 565 F.2d 360, 362 (5th Gr. 1978).
AFFI RVED.



