IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3478
Conf er ence Cal endar

CEORGE W LLI ANMVS,

Pl ai ntiff-Appellant,
vVer sus
WAYNE MCW LLI AMS ET AL,

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Mddle District of Louisiana
USDC No. CA-92-186-A-M
~(March 22, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
The district court dismssed George Wllianms's civil rights

conplaint for failure to state a clai mupon which relief can be
granted. This Court reviews the Fed. R CGv. P. 12(b)(6)

di sm ssal de novo. Fernandez-Mntes v. Allied Pilots Ass'n, 987

F.2d 278, 284 (5th Gr. 1993). A Rule 12(b)(6) dismssal is
appropriate when, accepting all well-pleaded facts as true and
viewing themin the |ight nost favorable to the plaintiff, the

plaintiff can prove no set of facts that would entitle himto

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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relief. MCartney v. First Gty Bank, 970 F.2d 45, 47 (5th Cr

1992).

WIllians argues that he was deni ed due process because
Sergeant MW I lians fal sely accused himof attacking McWIIians
and threatened to charge himw th battery of a correctiona
officer. There is no due process violation if a prisoner is
fal sely accused of charges if the prisoner is given an adequate
state procedural renedy to chall enge the accusations. Collins,

743 F. 2d at 253-54; see Freeman v. Rideout, 808 F.2d 949, 951 (2d

Cir. 1986) ("The prison inmate has no constitutionally guaranteed
immunity frombeing falsely or wongly accused of conduct which
may result in the deprivation of a protected liberty interest."),

cert. denied, 485 U S. 982 (1988). WIIlians does not allege that

he was charged with the offense or that he did not have an
adequate opportunity to defend agai nst the charges. He has
failed to state a cogni zabl e due process claim

WIllians argues that his Ei ghth Anendnent rights were
vi ol at ed because he was forced to endure the foul odor caused by
an incontinent prisoner in his housing unit. This Court reviews
a prisoner's allegations challenging the conditions of
confinement under the "deliberate indifference" standard. W.]Ison

v. Seiter, us _ , 111 S Q. 2321, 2326-27, 115 L.Ed.2d 271

(1991). "To the extent that [prison] conditions are restrictive
and even harsh, they are part of the penalty that crim nal

of fenders pay for their offenses against society." Rhodes v.
Chapman, 452 U.S. 337, 347, 101 S.C. 2392, 69 L.Ed.2d 59 (1981).

Condi ti ons of confinenent which do not | ead to deprivations of
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essential food, nedical care, or sanitation do not anpbunt to an
Ei ghth Anmendnent violation. 1d. at 348.

Al t hough WIllians alleges that the foul odor was unpl easant
he does not allege that it posed a nedical or sanitation hazard.
Therefore, accepting as true his allegations that the incontinent
pri soner caused a foul odor, he has not alleged a cognizable
Ei ghth Arendnent claim

WIllians al so argues that the district court prematurely
di sm ssed his conplaint wthout giving himan opportunity to
anmend his conplaint. This Court reviews the district court's

denial of a notion for |eave to anend for an abuse of discretion.

Ashe v. Corley, 992 F.2d 540, 542 (5th Cr. 1993). Leave to
anend should be freely given when justice so requires, but |eave
to amend is not automatic. 1d.

Wllians did not request |eave to anend his conplaint until
he filed a notion for reconsideration after the district court
entered the order dismssing his conplaint. In his proposed
anendnent WIllians all eged new facts and rai sed a new cl ai m of
excessive force, but did not allege any facts which woul d have
cured the defects in his original conplaint. He contends that
the district court msconstrued his conplaint to allege that the
officers had filed a false disciplinary charge against him but a
review of the original conplaint supports the district court's
interpretation of his allegations. The district court did not
abuse its discretion by denying the notion to anend.

For the first time on appeal WIIlians argues that he was

beaten without provocation in violation of the Ei ghth Anmendnent.
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An issue raised for the first tinme on appeal will not be
addressed unless it involves a purely legal issue and failure to

consider it will result in manifest injustice. First United

Fi nancial Corp. v. Specialty Gl Co., Inc. --1, 5 F.3d 944, 948

(5th Gr. 1993). This issue involves the resolution of factual
questions and therefore this Court will not address it. The
judgnment of the district court is AFFI RVED

WIllians's notion to recuse Magi strate Judge Riedlinger from
further proceedings in this case is DENIED as noot. His notion
for appoi ntnent of counsel on appeal is al so DENl ED because he
has adequately presented the factual and |legal basis of his
clains, and this case does not present such exceptional

ci rcunst ances warranting appoi ntnent of counsel. See U ner v.

Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).



