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PER CURI AM *
Lagrange Trading Conpany ("Lagrange") contends that the
district court erred in finding that it was not a prevailing party
for the purpose of receiving attorney's fees under 42 U S C

8§ 1988. Finding no clear error, we affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

Lagrange operated an adult bookstore at 1824 Airline H ghway
in Kenner, Louisiana. In Cctober 1989, the Gty of Kenner adopted
ordi nance No. 6333, which provided zoning regulations for adult
book/ vi deo stores and massage parlors. The ordi nance required al
exi sting adult bookstores to relocate within one year to a light or
heavy i ndustrial zone a certain di stance away fromot her activities
and required approval of the new location by the issuance of a
special permt fromthe city council.

In June 1990, Lagrange filed suit pursuant to 42 U.S.C. § 1983
against the Gty of Kenner, Mayor Aaron Broussard, and N cky
Nicolosi, the Chief of the Inspection and Code Enforcenent
Departnment, seeking that the district court grant declaratory
relief, prelimnary and permanent injunctive relief by prohibiting

the defendants from enforcing the ordinance, "which attenpts to

zone the Airline Bookstore . . . out of business at its present
| ocation.™ Lagrange also requested that the court declare the
ordi nance unconstitutional. The conplaint |isted eighteen reasons

the zoni ng anendnent was unconstitutional, one of which was that
the special permt requirenent granted unbridled discretiontocity
officials to deny approval for relocation.

The Cty of Kenner agreed to forego enforcenent of the
ordi nance pending a "tinely determnation” of the suit. The court
f ound t he speci al -perm t requi renent of t he or di nance
unconstitutional, but concluded that with the permt provision

severed, the remai nder of the ordi nance was constitutional. The
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court then entered judgnent against Lagrange and dism ssed the
conplaint. Lagrange subsequently noved its adult bookstore to an
industrially zoned location in the Gty of Kenner.

In Novenber 1992, Lagrange filed a petition for award of
attorney's fees. The nmagistrate judge recomended that the
petition be denied because Lagrange was not a prevailing party
within the neaning of 42 U.S.C. § 1988. The district court entered
a final judgnent adopting the findings and recommendati on of the

magi strate judge, from which Lagrange tinely appeal ed.

I

The sole issue on appeal is whether the district court erred
in finding that Lagrange was not a prevailing party. The
determ nation whether a plaintiff is a prevailing party is a
question of fact, which we review for clear error. See Watkins v.
Fordice, 7 F.3d 453, 457 (5th Cr. 1993) (reviewing a finding that
aplaintiff was a prevailing party for clear error); see also Wite
v. City of Richnond, 713 F.2d 458, 460 (9th Cr. 1983) (stating
that the district court's determ nation of whether plaintiffs were

prevailing parties would not be set aside unless clearly
erroneous"). "[A] finding is "clearly erroneous' when although
there is evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that a
m st ake has been conmtted."” Anderson v. City of Bessener Cty,
N.C., 105 S. Ct. 1504, 1511 (1985) (attribution omitted). "If the

district court's account of the evidence is plausible in Iight of

-3-



the record viewed in its entirety, the court of appeals nmay not
reverse it even though convinced that had it been sitting as the
trier of fact, it would have weighed the evidence differently."
| d.

Only "prevailing parties" may recover attorney's fees under
the Cvil R ghts Attorney's Fees Award Act of 1976, 42 U S . C
§ 1988. Watkins, 7 F.3d at 456. To be considered a prevailing
party within the neaning of 8§ 1988, actual relief on the nerits of
the plaintiff's claimnust materially alter the legal relationship
bet ween the parties by nodi fying the defendant's behavior in a way
that directly benefits the plaintiff. Farrar v. Hobby, 113 S. C
566, 573 (1992). "Whatever relief the plaintiff secures nust
directly benefit himat the tine of the judgnent or settlenent."
| d.

In Texas State Teachers Ass'n v. Garland Indep. Sch. Dist.,
109 S. C. 1486 (1989), the plaintiffs challenged the school
district's policy of prohibiting communications by or with teachers
concerni ng enpl oyee organi zations during the school day. Id. at
1490. The district court found for the plaintiffs regarding only
one of the chall enged provisions, declaring a regulation requiring
t hat nonschool hour neetings be conducted only with prior approval
fromthe local school principal unconstitutionally vague. Id. at
1493. The district court noted that there was no evidence that the
plaintiffs were ever refused permssion to use school prem ses
during nonschool hours and that the issue itself was "of mnor

significance." 1d. W affirned that hol ding, but al so found ot her
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restrictions unconstitutional. | d. The Suprenme Court, in
di scussing the district court's original holding, stated that if
this had been plaintiffs' only success in the litigation, "this
al one woul d not have rendered them prevailing parties' within the
meani ng of § 1988." Id.

Simlarly, there is no evidence that Lagrange was ever denied
perm ssion to relocate based on a failure to receive a special
permt. Moreover, it nust be enphasized that Lagrange sought
injunctive relief which would allow it to remain at the Airline
H ghway | ocation. By declaring the ordi nance constitutional save
for the special permt requirenent, the district court failed to
grant the relief sought by Lagrange. Thus, any relief which
Lagrange may have gained was only of mnor significance,
particularly because the special permt requirenment was never
enforced by the Cty of Kenner against Lagrange, even before the
district court found the provision to be unconstitutionally vague.
We therefore hold that it was plausible for the district court to
have found that the renoval of the special permt requirenent did
not materially alter the | egal relationship between the parties to
Lagrange's benefit. Thus, the court's factual finding was not

clearly erroneous.

Accordingly, we AFFIRMthe judgnent of the district court.



