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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Def endant - appel l ant Melvin Lutcher (Lutcher) appeals his
conviction of possession with intent to distribute over three
kil ograns of cocaine, in violation of 21 U S . C. § 841(a)(1). W

affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

The facts giving rise to Lutcher's conviction are essentially
uncontested and ari se fromseparate i nvestigati ons conducted by the
Federal Bureau of Investigation (FBI) and the Drug Enforcenent
Adm ni stration (DEA).

Sonetinme in 1992, Lutcher approached Watsey Al exander
(Al exander) to propose dealing in cocaine; Al exander had a prior
drug-related conviction.? He believed Al exander had recently
recei ved noney fromthe settlenent of a personal injury suit, and
suggested that Al exander begin selling drugs while unable to work
due to the injury.? Lutcher first asked Al exander to finance an
autonobile detail shop to use as a front for selling drugs but
| ater changed his mnd and proposed that the two nmen go to Los
Angel es, California, to buy cocaine.

Al exander approached |aw enforcenent agents in St. Charles
Pari sh, Louisiana, with information about Lutcher's proposals; he
was directed to contact the DEA DEA Speci al Agent Mark Lusco
establ i shed Al exander as a cooperating individual and began the
i nvestigation of Lutcher. Wth Al exander's consent, the DEA
recorded tel ephone calls and nonitored several neetings between
Al exander and Lutcher during the nonth of October 1992. According
to Al exander, who testified for the governnent at Lutcher's trial,

Lut cher had shipped his car to Californiato sell it and planned to

1 Al exander testified that he had known Lutcher for about ten
years and had sold cocaine to himin 1991.

2 Contrary to this belief, the suit was still pending at the
time of Lutcher's trial.



use the noney to buy four kilogranms of cocaine. Al exander agreed
to acconpany himon the trip, ostensibly to buy one kil ogram of
cocai ne. Although Al exander gave Lutcher sone noney, fronted by
the DEA, for arental car, the California trip did not materiali ze
due to transportation probl ens.

The DEA and FBI investigations crossed paths on Novenber 24,
1992. Lutcher called Al exander and told himhe had found a source
for cocaine. Al exander picked himup, and the two nen drove to
Kenner, Loui siana, to the Cycle Shop, a notorcycl e deal ershi p owned
by Carl Caruso (Caruso).® Wiile A exander waited in the showoom
talking to Ms. Caruso, Lutcher and Caruso went back to Caruso's
office to discuss the purchase of two kil ograms of cocaine.*

Unbeknownst to the DEA or Al exander, Caruso was working as a
cooperating individual for the FBI.®> DEA Agent Lusco's partner,
surveilling the neeting at the Cycle Shop, noticed Special Agent
M chael Hei nbach (Hei nbach) of the FBI in the area and realized t he
Cycle Shop was the center of a joint DEA and FBI investigation
unrel ated to the Lutcher investigation.

Caruso first came to the attention of the FBI in October 1991,

when agents approached him about his contact with a known drug

3 Caruso testified that he net Lutcher in the md-1980's in
connection with notorcycling activities. He had asked Lutcher to
hel p establish himin the drug business, but Lutcher decli ned.
According to Caruso, Lutcher had approached hi m before Cctober 3,
1992, to inquire about purchasing cocai ne.

4 Because Al exander was wearing a wre, the DEA recorded the
conversati on between Al exander and Ms. Caruso. They did not
di scuss drugs.

5 Li kewi se, the FBI was unaware of the DEA investigation of
Lut cher and of Al exander's role as an i nfornmant.
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deal er. Caruso turned over to the agents $60,000 that he was
holding for the dealer. Agent Hei nbach devel oped Caruso as a
cooperating individual, but Jlater Ilearned that Caruso was
continuing his illegal activities on the side.

On Cctober 8, 1992, Caruso was stopped at the New Ol eans
airport. He consented to a search of his |uggage, which contained
$84,500 in cash. He admitted that he intended to use the noney to
purchase three kilogranms of cocaine in Los Angeles. Caruso was
arrested and taken to the central FBI office in New Oleans.® He
pl eaded guilty to an indictnent involving the three kil ograns of
cocaine.’ Caruso agreed to cooperate with the FBI and consented to
the installation of a video canera in his office.

On Novenber 11, 1992, Lutcher cane to the Cycle Shop and net
wth Caruso in the office. During this neeting, which was recorded
on videotape, Lutcher proposed buying sone cocaine from Caruso.
Lutcher returned to the Cycle Shop on Novenber 24, this tine
acconpani ed by Al exander. Again, he and Caruso di scussed dealing
in cocaine. Caruso told Lutcher he would have sone cocaine in a
few weeks and would contact him Lutcher gave him his tel ephone
nunber for that purpose.

Caruso cal | ed Lutcher on Decenber 11, 1992, to i nformhi mthat

t he cocai ne woul d be avail abl e to be pi cked up Monday, Decenber 14.

6 Al t hough Ms. Caruso was present at the airport, there was
no evidence of her invol venent, and she was not arrested.

! Caruso later told the agents he had dealt in nore than 200
kil ograns of cocaine. He was not charged with this conduct
because the governnent was bound by the plea agreenent not to
prosecute himfor any conduct other than the three kil ograns.
Caruso was awaiting sentencing at the tinme of Lutcher's trial.
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On the 14th, Caruso called Lutcher to tell him the drugs had
arrived. Lutcher contacted Al exander to arrange a ride to Caruso's
shop. Alexander tried to tel ephone his contacts at the DEA; he
|l eft a nessage when he was unable to reach them Al exander and
Lutcher arrived at the Cycle Shop, which was under surveillance by
the FBI.®8 Both nmen met with Caruso in his office; this neeting was
recorded on vi deot ape. Caruso gave Lutcher three kil ograns and one
ounce of cocaine. As Lutcher left the office wwth Al exander, FB
agents entered and arrested both nen.°®

Lutcher pleaded not guilty to one count of possession wth
intent to distribute three kilograns of cocaine hydrochloride, in
violation of 21 U S.C. 8§ 841(a)(1). A jury convicted himfoll ow ng
a three-day trial, and the district court sentenced himto ei ghty-
four nmonths' inprisonnent, five years' supervised release, and a
fifty dollar special assessnent.

Lut cher appeals, raising two challenges to his conviction.

Di scussi on

Limtation of Cross-Exam nation

Lut cher contends that he was deprived of his Sixth Amendnent
confrontation rights when the district court inproperly limted his
cross-exam nation of governnment wtnesses Heinbach and Al bert
Wnters (Wnters), the Assistant United States Attorney who drafted

the plea agreenent for Caruso. W review the court's rulings for

8 When Al exander saw the undercover car, he believed the DEA
had gotten his nessage and arranged for the surveill ance.

o Al exander was | ater released after his relationship with the
DEA becane known.



an abuse of discretion. United States v. Ruiz, 987 F.2d 243, 248
(5th Cr.), cert. denied, 114 S. C. 163 (1993). The district
court's discretioninlimting cross-exam nation arises only after
t he defendant has had sufficient cross-examnation to satisfy the
Sixth Amendnent by bringing to the jury's attention facts from
which the jury could draw inferences concerning the wtness's
credibility. United States v. Vasilios, 598 F.2d 387, 389 (5th
Cr.), cert. denied, 100 S.Ct. 456 (1979).

The <challenged |imtations before us concern Lutcher's
attenpts to attack the credibility of Caruso. He alleges that the
prosecution of Caruso was tainted by his relationship to JimLetten
(Letten), an Assistant United States Attorney in the Eastern
District of Louisiana, who was married to Caruso's hal f-sister
Furthernore, he calls into question the circunstances of Caruso's
arrangenents with t he governnent, suggesting that Caruso cooperated
inreturn for a promse that Ms. Caruso would not be charged and
for leniency in his own sentence. The governnment introduced this
evidence in its direct exam nations of Heinbach, Wnters, and
Caruso hinsel f.

Lutcher now conplains that he should have been allowed to
pursue these areas nore fully on cross-exam nation of Hei nbach and
Wnters. He does not, however, allege any specific facts he was
prohibited from eliciting during cross-examnation of either
W t ness. Nor does he conplain that he was not allowed to fully

cross-exam ne Caruso.



A Hei nbach

Lutcher asserts that the district court unconstitutionally
limted his cross-exam nation of Heinbach concerning Caruso's
crimnal conduct, recruitnment as an informant, plea dealings with
the governnent, and relationship to Assistant United States
Attorney Letten. Each of these areas of potential inpeachnment was
brought out by the governnent. On direct exam nation, Heinbach
expl ai ned how Caruso cane to the attention of the FBI and becane a
confidential informant. Heinbach made clear that Caruso did not
deal honestly with the FBI and continued his illegal activities on
the side. The jury knew that Caruso pleaded guilty to possession
of three kilograns of cocaine but later admtted invol venent with
200 kil ograns, conduct with which the governnent was precluded by
| aw fromchargi ng him Hei nbach acknow edged that Ms. Caruso was
at the airport with Caruso when agents found $84,5000 in his
sui tcase, but stated that there was no evidence of her invol venent
wWth Caruso's activities. Finally, Heinbach testified that Letten
did not participate in any way with the governnent's case agai nst
Car uso.

Lut cher foll owed up on these topics during cross-exanm nation.

He questioned Heinbach concerning Caruso's veracity (or |I|ack

thereof) in his dealings wth the FBI. The defense enphasized
Caruso's illiteracy inits attenpt to show Ms. Caruso aided himin
his drug business. Finally, Lutcher explored the extent of

Caruso's crimnal activity, including his potential eligibility to
be charged with continuing crimnal enterprise. The court did

limt Lutcher's investigationinto Letten's involvenent in Caruso's



case, stating that absent a clear sign of inpropriety, it would not
all ow defense counsel to inmpugn the reputation of the federal
prosecutor. This limtation was not inproper, because there was
overwhel m ng, uncontradi cted evidence that Letten was not involved
in the investigation, or prosecution, of Caruso.

Caruso admtted that his cooperation wth the FBI
i nvestigation would, in all likelihood, substantially reduce the
Il ength of his sentence. Furthernore, contrary to his claim on
appeal, the district court did not prevent Lutcher's inquiry into
whet her Caruso's pl ea agreenent included special treatnent for his
w fe; Lutcher sinply did not ask this question during his cross-
exam nation of Caruso.

Lutcher's <cross-examnation of Heinbach was adequate to
protect his Sixth Amendnent rights. To the extent cross-
exam nation of Heinbach was limted, it did not relate to his
credibility but to Caruso's, and full cross-exam nation was al | owed
of Caruso and his interest in testifying for the governnent was
t hereby, and otherw se, fully exposed. The district court did not
abuse its discretioninlimting further exam nati on of Hei nbach on
t hese topics.

B. Wnters

Lutcher <conplains that his examnation of Wnters was
unconstitutionally limted concerning Caruso's potential sentence
W thout a plea agreenent. He attenpted to question Wnters about
possi bl e sentences under the Cuidelines and the effect of the 200
kil ograns of cocaine as relevant conduct. The district court

agreed with the governnent that the |ine of questioning was



specul ative, commenting that other w tnesses had conceded that
Caruso's culpability greatly exceeded the conduct covered by the
pl ea agreenent. Simlarly, the court restricted Lutcher's
gquestions to Wnters about statutory provisions. The court
indicated that Lutcher could nake a proffer in these respects
|ater, but Lutcher did not avail hinself of the opportunity.
Finally, Lutcher was allowed to question Wnters about Ms.
Caruso's involvenent, as well as other sentencing matters.

The district court did not abuse its discretion.
1. Instructions to the Jury

Lutcher conplains of two asserted errors in an instruction
given by the district court during the trial. The trial court
generally has wide discretioninwrding the jury instructions. 1In
reviewing the instructions to the jury, we should consider the
charge as a whole, in view of the charge, the evidence presented,
and the argunents of counsel, to determne whether the jury
understood the issues presented. Mozeke v. Int'l Paper Co., 933
F.2d 1293, 1296 (5th Cr. 1991). "The test is whether the jury was
msled in any way." Id.

A Extrinsic evidence

During the governnent's exam nation of Al exander, the jury
heard a tape recordi ng bet ween Al exander and Lut cher di scussing the
trip to California to purchase cocaine. Lutcher's attorney
requested, and received, a Ilimting instruction concerning
extrinsic evidence:

"Ms. Schlueter: Your Honor, at this tine |I would

like to ask you to specifically instruct the jury that
M. Lutcher is not on trial for anything arising out of



the LA conversation all egedly that M. Watsey [ Al exander ]
had with him

"The Court: | think you've got a point there,
Counsel

"It isinorder for the jury to have the i nformation
that is comng fromthese tapes in order for you all to
have a basis to make up your own mnd ultimately about
whether or not it is nore likely than not, indeed,
whet her the Governnment has carried the burden that it has
of proof beyond a reasonabl e doubt as to the single event

that is the charge in this case. That is the one
instance of possession wth intent to distribute
approximately three kilogranms of cocaine. Thi s

background information is only there for the purpose of
you maki ng your own ultimate determ nati on as to whet her
it is nore likely than not that this leads to a
conclusion with respect to the charge that has been
br ought .

"In other words, the Governnent has a right to
attenpt to showthat, in support of their contention that
soneone has commtted a particular crinme, has aright to
try to show that in other instances at other tines that
i ndividual had a propensity to deal in that kind of
cocaine, for exanple. It isn't, and you nust renenber
this, it isn't evidence of this particular charge. That
is going to have to be shown in a specific circunstance
where the CGovernnment is going to have to introduce
evidence to show that on a certain date alleged the
def endant actually possessed with intent to distribute
three kilograns of cocaine. |'"'m not going to try to
anticipate how the Governnent does that. It is up to
themto put on their case as they deemappropriate. The
point is that they do have a right to set a stage or at
| east for you to have an understandi ng of the defendant's
background or prior experience or involvenent in certain
matters that could then be indicative of the fact that he
did, indeed, participate in the single event that is the
basis for this trial." (Enphasis added.)

Counsel for Lutcher objected to the district court's

suggestion that the governnent could use extrinsic evidence to

prove that Lutcher had a propensity to commt the crinme charged,

and

requested that the court give the pattern Fifth Grcuit

instruction. The district court denied this request.

district court gave a correct

Inits charge to the jury at the close of trial, however,

10

t he

instruction on extrinsic evidence:



"During this trial, you have heard evi dence of acts

of the defendant which may be simlar to those charged in

the indictnent, but which were commtted on other

occasi ons. You nust not consider this evidence in

deciding if the defendant commtted the acts charged in

the indictnment. However, you may consider this evidence

for other, very limted, purposes.

"I'f you find beyond a reasonabl e doubt from other
evidence in this case that the defendant did conmt the

acts charged in the indictnent, then you may consider

evidence of the simlar acts all egedly conmtted on ot her

occasions to determ ne whether the defendant had the
state of mnd or intent necessary to commt the crine
charged in the indictnent."”

Lut cher contends that the court's erroneous i nstruction during
trial inproperly permtted the jury to consider the Californiatrip
as evidence supporting his guilt of the charged of fense.

The governnent suggests that the evidence of the California
trip was not extrinsic, but was part of the sane schene or plan as
t he purchase of cocaine fromCaruso in New Ol eans. Arguably, the
evi dence tends to support this theory: the purchase from Caruso
was closely related intinme to the planned trip to California, and
Al exander was part of both arrangenents.

We need not decide the matter on this ground, however, as it
is clear no prejudice resulted to Lutcher from the court's
instruction. Lutcher never clainmed that he had not purchased the
cocaine from Caruso and did challenge the video evidence of his
meetings wth Caruso. From the beginning, his defense was
ent rapnent. Extrinsic evidence is adm ssible to show notive or
intent to commt a crine, and to prove predi sposition in response
to an entrapnent defense.

There is no evidence, and no claim that Lutcher did not

engage in the conduct constituting the charged offense; and this
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was established by direct and overwhel m ng evi dence. Because the
conpl ai ned of evidence was adm ssible to prove predi sposition, any
error from the initial extrinsic act instruction was clearly
har m ess.

B. Bur den of proof

Finally, Lutcher argues that the district court erroneously
instructed the jury that the governnent had only to prove his guilt
by a preponderance of the evidence rather than by evi dence beyond
a reasonabl e doubt. In the sane instruction to the jury discussed
above, the district court twice used the phrase "nore likely than

not

"It isinorder for the jury to have the information
that is comng fromthese tapes in order for you all to
have a basis to make up your own mnd ultimately about
whether or not it is nore likely than not, indeed,
whet her the Governnent has carried the burden that it has
of proof beyond a reasonabl e doubt as to the single event

that is the charge in this case. That is the one
instance of possession wth intent to distribute
approximately three kilograns of cocaine. Thi s

background information is only there for the purpose of

you maki ng your own ultimate determ nati on as to whet her

it is nore likely than not that this leads to a

conclusion with respect to the charge that has been

brought." (Enphasis added.)

Lut cher, however, objected only to the extrinsic acts el enent
of the instruction, not to the court's characterization of the
burden of proof. Wt hout an objection at trial to the ground
raised on appeal, we are |limted to a review for plain error
United States v. Heath, 970 F.2d 1397, 1407 (5th Cr. 1992), cert.
denied, 113 S.Ct. 1643 (1993). Plain error is "'"error so obvious
that our failure to notice it would seriously affect the fairness,

integrity, or public reputation of [the] judicial proceedings and
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result in a mscarriage of justice.'" United States v. Surasky,
974 F.2d 19, 21 (5th Cr. 1992), cert. denied, 113 S.C. 1948
(1993) (quoting United States v. Lopez, 923 F. 2d 47, 50 (5th Gr.),
cert. denied, 111 S. C. 2032 (1991)).
The district court's comments appear to be nothing nore than
a slip of the lip. |In the sane instruction, the court correctly
stated the governnent's burden of proof beyond a reasonabl e doubt.
Furthernore, in its charge to the jury at the close of trial, the
court instructed the jury on the correct burden of proof and anply
defined reasonabl e doubt.® The previous msstatenment does not
constitute plain error.
Concl usi on
For the reasons stated above, Lutcher's conviction and

sentence are

AFFI RVED.
10 The court's charge contained the foll ow ng | anguage:
"The governnent has the burden of proving the
def endant guilty beyond a reasonable doubt. It is not

up to the defendant to prove his innocence. |If you
find that the governnent has failed to prove the

def endant guilty beyond a reasonabl e doubt, you nust
find that defendant not qguilty.

"The governnent's burden of proof is heavy.
Nevert hel ess, it does not nean that the governnment nust
prove the defendant's guilt beyond all possible doubt.
Rat her, it nmeans the governnent nust exclude any
“reasonabl e doubt' concerning the defendant's guilt.

"A “reasonabl e doubt' is a real doubt, based upon
reason and conmmon sense after careful and inparti al
consideration of all the evidence in the case. Proof
beyond a reasonabl e doubt, therefore, is proof of such
a convincing nature that you would be willing to rely
and act upon it wthout hesitation in the nost
i nportant of your own affairs.”
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