IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93- 3446
(Summary Cal endar)

EARL ROBI NSCN,
Peti ti oner- Appel | ant,
vVer sus
ED C. DAY, Warden
Washi ngton Correctional Inst., and

RI CHARD P. | EYOUB, Attorney GCeneral,
State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-92-3788-G 1)

(Decenber 2, 1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In this habeas corpus appeal Petitioner-Appellant Ear

Robi nson contends that the district court erred in denying his

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



petition filed pursuant to 28 U S C. § 2254. Speci fically,
Robi nson conpl ai ns of vindictive sentencing, of a violation of the
rule in Brady,! and of permitting testinony arising froman all eged
uncounseled line-up in violation of Robinson's Sixth Anendnent
rights. For the reasons set forth below, we reject Robinson's
contentions on appeal and affirmthe ruling of the district court.
I
FACTS AND PROCEEDI NGS

A state court in Louisiana convicted Robi nson of arned robbery
and sentenced him to 25 years inprisonnment wthout benefit of
parol e, probation, or suspension of sentence. He filed a petition
for wit of habeas corpus in federal district court alleging
(1) that the 25-year sentence was inposed vindictively after he
refused to accept the state trial judge's plea offer of ten years
and insisted instead on going to trial; (2) that he was denied
effective assistance of counsel during sentencing; (3) that the
prosecution withheld Brady information; and (4) that the tria
judge inproperly admtted evidence of an uncounseled line-up in
violation of the Sixth Amendnent.

The district court granted habeas relief on the ineffective-
assi stance-of-counsel claim suspended on the condition that
Robi nson be resentenced within 90 days of the date of the fina
judgnent; and denied relief on the remaining clains. The district

court al so deni ed Robi nson's request for a certificate of probable

1Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed. 2d
(1963).




cause (CPC). We grant ed Robi nson's notion for CPC and ordered the
respondents to explain whether Robinson's appeal (or any part of

it) was nmoot, and to provide Robinson with a copy of any
resentenci ng hearing transcript. The respondents inforned us that,

wthin the specified 90 days of the district court's order,

Robi nson had been resentenced to ten years inprisonnent, with at

| east five years to be w thout benefit of probation, parole, or

suspensi on of sentence. Robinson has appeal ed his new sentence;

and that appeal was pending as of March 3, 1994. The parties have
not infornmed us of the outcone of that appeal, but we do know t hat

Robi nson was released from prison on July 13, 1993. As he was

resentenced within the 90 days specified, however, we determ ned

that his appeal was not noot.

I
ANALYSI S

A. Vi ndi ctive Sentence

Robi nson argues that the district court inpermssibly
sentenced himto 25 years inprisonnent to punish himfor going to

trial rather than pleading guilty and accepting the court's offer

of a ten-year sentence. As noted, Robinson was subsequently
resentenced to ten years inprisonnment. Therefore, this issue is
noot . 2

The record does not indicate the disposition of Robinson's
appeal of the ten-year sentence. |f the new sentence is vacated
and Robinson is resentenced to a new termof inprisonnent, he may
bring a new habeas petition.



B. Brady d aim

Robi nson al so argues that the prosecution wi thhel d excul patory
evidence in violation of Brady. Specifically, he alleges that the
prosecution withheld information that the victi mwas unsure of her
identification of Robinson as the gunman involved in the robbery,
and that this information could have been used to inpeach her
testinony or suppress her identification of Robinson. To establish
a Brady violation Robinson nust show that "(1) the prosecution
suppressed evidence; (2) the evidence was favorable; and (3) the
evidence was nmaterial either to guilt or punishnment.'" Blacknon

v. Scott, 22 F.3d 560, 564 (5th Cr.), petition for cert. filed,

(U.S. Aug. 24, 1994) (No. 94-5773).

At Robinson's trial, the victimtestified that on the ni ght of
the robbery she gave the police a description of the two nen
involved in the robbery and picked both of them out of a
phot ographic |ine-up. She then stated:

The other guy [Robinson] | don't really renenber. I

don't renenber himthat well. He didn't cone up to the

counter either tinme they cane in. But | know he took the

curl out of his hair.

The prosecutor then asked her:

Q [Djo you realize that if your identification

is in error that it seriously |eopardizes
these nen's future[s]?"

A "Yes, sir. But I'mnot in error."

On cross-exam nation she testified:

Q Now . . ., wasn't it your testinony just a

m nute [ago] that you were not sure about this
guy [ Robi nson] ?

A No.



Q Didn't you just say that you were certain

about him[Watts] but you're not sure of him
[ Robi nson] ?

A No, sir.

Robi nson has failed to denonstrate that this isolated
statenent nmade during the victinis testinony establishes that she
was unsure of her identification of Robinson, or that the
prosecuti on was aware of any i ndeci si on about her identification of
Robi nson. He has not denonstrated that the prosecution suppressed

any evidence.

C. Uncounsel ed Li ne-up

Finally, Robinson argues that the trial court inproperly
admtted evidence of an uncounseled line-up in violation of his
Si xth Amendnent rights. On the date that Robinson's trial was
originally scheduled to begin, the victim and another wtness
vi ewed Robinson in the courtroom Apparently Robinson and his
attorney were not aware that the w tnesses were view ng Robi nson;
t heref ore, argues Robi nson, this view ng constituted an uncounsel ed
l'ine-up.

A defendant has the right to the presence of counsel during a
i ne-up conducted after adversarial judicial proceedi ngs have been

initiated. Frisco v. Blackburn, 782 F.2d 1353, 1355 (5th Cr.

1986) . If we assune that the courtroom view ng of Robinson
constituted a "line-up”" within the neaning of Frisco, adm ssion of
testinony regarding that identification was error. Robinson is not
entitled to habeas relief, however, if the error was harm ess. An

error is harm ess unless there is a reasonabl e probability that the



error "m ght have contributed to the conviction.” 1d. (internal
gquotations and citation omtted).

The record reveals that on the night of the robbery both
W t nesses gave descriptions of the robbers to the police and
identified Robinson from a photographic 1|ine-up. Robi nson' s
attorney had anple opportunity to cross-exam ne both wtnesses
about their descriptions of the robber and their ability to
i dentify Robinson. The victim testified that she was able to
identify Robinson because he was the one who robbed her, not
because she had been shown his photograph. Under the
circunstances, any error in admtting the testinony regarding the

courtroom view ng was harnl ess error. See Lavernia v. Lynaugh

845 F. 2d 493, 500 (5th Cir. 1988) (anidentificationis reliable if
it is based upon observations of the individual independent from
suspect pretrial identification procedures).
11
CONCLUSI ON
Finding no reversible error in the district court's denial of
Robi nson's habeas petition, the ruling of that court is

AFFI RVED.



