UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-3442

(Summary Cal endar)

SHI RLEY WATKI NS and
ERI C BELL,

Pl aintiffs-Appellants,
ver sus
| LLI NO S CENTRAL RAI LROAD, ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA-91-847-A- M)

(Novenber 24, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
EMLIOM GARZA, Circuit Judge:’

Shirley Watkins appeals summary judgnent of her attractive
nui sance claim against I|llinois Central Railroad Conpany ("the
Rail road"). Finding no genuine issue of material fact regarding
whet her the victi mappreci ated the danger of playing near a novi ng

train, we affirm

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Wat ki ns' s m nor sons, Eric Bell (age 12) and Al exander Watki ns
(age 6), were playing near the railroad tracks at West Grant Street
in Baton Rouge, Louisiana, when a freight train owned by the
Rai | road passed through the area. The train was 184 cars |ong, or
approximately two mles in length. Apparently, Eric and children
on the other side of the tracks began throwi ng candy under the
wheel s of the noving train. At sone point, Eric walked to within
three feet of the noving train to retrieve a piece of candy thrown
by one of the other children. As Eric was rising fromhis kneeling
position, he was struck in the head by a | adder which was attached
tothe train. The resulting bl owcaused serious injuries to Eric's
head.

Watkins filed suit against the Railroad in state court,
claimng inter alia that the train anbunted to an attractive
nui sance whi ch caused her son's injuries. The action was renoved
to federal district court on the basis of diversity jurisdiction.?
The railroad then filed a notion for summary j udgnent, arguing that
based on his deposition, Eric knew of the dangers of playing near
a noving train. The district court entered an order granting the
Rail road's notion for sunmary judgnent, fromwhich Watkins filed a

tinmely notice of appeal.?

. The district court properly applied Louisiana substantive
lawto this diversity action as Loui siana was the forumstate. See
| deal Mut. Ins. Co. v. Last Days Evangelical Ass'n, Inc., 783 F.2d
1234, 1238 (5th Gr. 1986) (applying substantive | awof forumstate
to diversity action).

2 Because WAt ki ns only appeals the district court's sumary
judgnent of her attractive nuisance claim against Railroad, see
Brief for Watkins at 4, our discussion is limted to that issue.
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We review the district court's grant of a sunmary judgnent
noti on de novo. Davis v. Illinois Cent. R R, 921 F. 2d 616, 617-18
(5th Gr. 1991). Summary judgnent is appropriate if the record
di scl oses "that there is no genuine i ssue of material fact and that
the noving party is entitled to a judgnent as a matter of |law "
Fed. R Gv. P. 56(c). A party seeking sunmary judgnent bears the
initial burden of identifying those portions of the pleadings and
di scovery on file, together with any affidavits, which it believes
denonstrate the absence of a genuine issue of material fact.
Cel otex Corp. v. Catrett, 477 U. S. 317, 325, 106 S. . 2548, 2554,
91 L. Ed. 2d 265 (1986). Once the novant carries its burden, the
burden shifts to the non-novant to show that sunmary | udgnent
shoul d not be granted. ld. at 324-25, 106 S. . at 2553-54
Wile we nust "review the facts drawing all inferences nost
favorable to the party opposing the notion," Reid v. State Farm
Mut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr. 1986), that party
may not rest upon nere allegations or denials inits pleadings, but
must set forth specific facts showi ng the existence of a genuine
issue for trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242,
256-57, 106 S. . 2505, 2514, 91 L. Ed. 2d 202 (1986).

"[T] he fundanmental concept of the attractive nui sance doctri ne
is that the offending condition . . . although apparently dangerous

to adults of discretion, is nevertheless so enticing and alluring

See Hobbs v. Blackburn, 752 F.2d 1079, 1082 (5th Cr.), cert.
denied, 474 U S. 838, 106 S. C. 117, 88 L. Ed. 2d 95 (1985)
(stating that matters neither cited as error nor briefed on appeal
are consi dered abandoned).
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as to be calculated to excite the curiosity of children of tender
years to the extent of inducing themto utilize the instrunentality
in some childish endeavor, the inherent danger of which the child
is incapabl e of conprehending.” Smth v. Crown-Zell erbach, Inc.,
638 F.2d 883, 885 (5th Cr. 1981) (quoting Patterson v. Recreation
and Park Comm n, 226 So. 2d 211, 214 (La. App. 1969, wit ref'd).
Therefore, one of the conditions which Louisiana courts require for
the attractive nuisance doctrine to apply is that "[t]he injured
child must have been too young to appreciate the danger." | d.
(quoting Butler v. City of Bogal usa, 258 So. 2d 599, 602 (La. App.
1972, wit denied)).

Wat ki ns' s sol e argunent on appeal is that a genuine issue of
material fact exists regarding whether Eric "truly appreciated the
risk of playing near a slow noving train." W disagree. FEric's
own deposition indicates that he knew of the dangers of playing

near a noving train.® He also stated that while playing near the

3 Eric's deposition provides:

Q You knew it was ki nd of dangerous to be around that
moving train, didn't you?

A. Yes.

Q Had your nother ever told you about not playing
around those trains?

A No.

Q She didn't have to tell you that, you kind of knew
that it was dangerous?

A Yes.
Record on Appeal at 138.



moving train, he nmade sure that his younger bother stayed behind
himto "[n]ake sure he was safe."* Because a reasonabl e finder of
fact could not have found that Eric did not appreciate the dangers
of playing near a noving train, we hold that summary judgnent of
Wat ki ns's attractive nui sance cl ai mwas proper.

Accordingly, the district court's judgnent is AFFI RVED

4 ld. at 137.



