IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3430
Conf er ence Cal endar

EARL ROBERTSON,
Pl ai ntiff-Appellant,
ver sus
JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary,

ET AL.,
Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Mddle District of Louisiana
USDC No. CA-92-311-B-M
~(March 25, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *

Earl Robertson appeals the judgnment of the district court
granting summary judgnent in favor of the defendants in his civil
rights action. His argunents on appeal address only the
all egation that correctional officers Nulen Mbses and M chael
Ant hony were deliberately indifferent to his serious nedical
needs by interfering with his prescribed care.

We review the district court's grant of sunmary

j udgnent de novo, applying the sane standard as a
district court. Sunmary judgnent is proper only if the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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record discloses that there is no genuine issue as to
any material fact and the noving party is entitled to
judgnent as a matter of law. Moreover, in review ng
the record, we are not bound to the grounds articul ated
by the district court for granting summary judgnent,
for we may affirmthe judgnent on other appropriate

gr ounds.

Brewer v. WIlkinson, 3 F.3d 816, 819 (5th Cr. 1993) (citations

omtted). "A party seeking summary judgnent bears the initial
burden of . . . denonstrat[ing] the absence of a genuine issue of
material fact." Rosado v. Deters, F.3d _ (5th Gr. Cct.

22, 1993, No. 92-4109, slip p. 511) 1993 W 393601. Once the
burden has been net, "the burden shifts to the non-novant to show
that summary judgnent should not be granted.” [d. The party
opposing the notion "nust set forth specific facts show ng the
exi stence of a genuine issue for trial." 1d.

In order to state a cogni zable claimof an Ei ghth Amendnent
violation in the nedical sense, prisoners nust show that prison
officials were deliberately indifferent to their serious nedical
needs constituting unnecessary and wanton infliction of pain.

Estelle v. Ganble, 429 U S. 97, 104-06, 97 S.Ct. 285, 50 L. Ed.2d

251 (1976).

The defendants supported their notion for sunmary judgnment
wth sworn affidavits from prison personnel who were on duty at
the time. Robertson did not file a tinely opposition to the
def endants' notion with conpetent summary judgnent evi dence
show ng the existence of a genuine issue of material fact. The
evi dence showed that, even if Robertson did not receive his
di abetes nedication in the pill packet, the actions taken by

Moses and Ant hony do not denonstrate a deliberate indifference to
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Robertson's serious nedi cal needs. Robertson does not dispute
that the officers checked the nedication report, verified that
Robertson had received his pill packet, and nonitored himduring
the rest of their shift. The officers' conduct did not inplicate
the Ei ghth Amendnent; therefore, sunmary judgnment in favor of
t hese def endants was proper.

Assum ng that Robertson's retaliation claimis properly
before this Court, he has failed to make a showing of retaliatory

action by either of the officers. Cf. Wiittington v. Lynaugh,

842 F.2d 818, 819-20 (5th CGr.), cert. denied, 488 U S. 840

(1988). Robertson has not denonstrated that he is entitled to
relief on this claim

Robertson contends that the district court erred in granting
the defendants' notion for sunmary judgnent before he had
conpl eted discovery. He asserts that the defendants w thheld
docunents which he sought in his second notion to conpe
di scovery and argues that he needed certain docunents "to prove
the factual allegations in his conplaint.”

Robertson filed no less than fifteen di scovery notions
requesti ng docunents, adm ssions, or answers to interrogatories.
He has not and cannot denonstrate that further docunentary
evi dence regardi ng his undi sputed diabetic condition would create

a genuine issue of material fact. See Resolution Trust Corp. v.

Sharif-Minir-Davidson Dev. Corp., 992 F.2d 1398, 1401 (5th Cr

1993). The district court did not abuse its discretion in
precl udi ng further discovery by granting the defendants' notion

for summary judgnent. |d.
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AFFI RMED. The notion for |eave to proceed on appeal in

forma pauperis is DENI ED as unnecessary.




