UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3418
Summary Cal endar

ELDRI DGE M TCHELL,
Peti ti oner- Appel | ant,
VERSUS

JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary,

Respondent - Appel | ee.

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(CA 93-197 "J" (4))

(Sept enber 8, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

El dridge Mtchell appeals, pro se and in forma pauperis, the
district court's dismssal with prejudice of his petition for
habeas relief under 28 U S.C. § 2254. W AFFIRM

| .

Mtchell, serving a 33-year sentence for arned robbery, filed

an application for habeas relief under 28 U S.C. § 2254 in February

1993. He chall enged the voluntariness of a guilty plea, entered in

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



1982, that was used to enhance his arned robbery sentence, clai mng
that the plea was constitutionally defective. Mtchell also
assigned as error "all errors patent on the face of the record.”
The district court, after reviewng the entire record,
concluded that Mtchell's point of error and ot her possible issues
mentioned in his pleadings were neritless. It therefore dism ssed
Mtchell's habeas petition with prejudice. Wen Mtchell appeal ed,
and the district court granted a certificate of probable cause.?
On July 20, 1993, the district court granted Mtchell's
request to proceed in forma pauperis on appeal. That sane day,
this court dismssed Mtchell's appeal for want of prosecution
because he failed to pay the docketing fee tinely; his notion to

reinstate the appeal was granted.?

2 Wthin ten days after entry of judgnment, Mtchell also filed
a "Mtion in the bjection to the Above Court's Ruling and
Judgnent in Denying Petitioner's Wit with Prejudice". Mtchel
asserted that the district court "oversighted [sic] or bridgeover
[sic] or m sunderstood the Constitutional violations." The
record does not include a ruling on this notion.

A notion to anmend or alter the judgnment served within ten
days of entry of judgnent will be construed as a notion under
Fed. R Cv. P. 59(e), regardless of its denom nation. Harcon
Barge, Co. v. D & G Boat Rentals, Inc., 784 F.2d 665, 667 (5th
Cr.) (en banc), cert. denied, 479 U S. 930 (1986). The notion
i n question, however, cannot be construed as a Rule 59(e) notion;
it was not served upon the respondent, as required by that Rule
and Fed. R CGv. P. 5(a), and it did not request that the
judgnent be altered or anended. Accordingly, the notice of
appeal was tinely.

3 Mtchell also requests that counsel be appointed for this
appeal . Because we affirmthe denial of habeas relief, see
infra, Mtchell's request is DEN ED as noot.
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1.
A

Mtchell contends principally that the trial court that
conducted the 1982 plea hearing did not conply with Boykin v.
Al abama, 395 U. S. 238, 244 (1969). He asserts that he did not
knowi ngly and voluntarily waive his right to remain silent because
he did not knowthat his "right against self[-]incrimnation" neant
the right to remain silent, and "he did not know that he did not
have ... to prove anything". These contentions are neritless.

A federal habeas court will uphold a guilty plea if it was
know ng, voluntary, and intelligent. Hobbs v. Bl ackburn, 752 F. 2d
1079, 1081 (5th Gr.), cert. denied, 474 U. S. 838 (1985). Before
accepting a guilty plea, a trial court nust ascertain that the
def endant "has a full understanding of what the plea connotes and
of its consequence."” Boykin, 395 U S. at 244, A defendant's
solemn declarations during a plea hearing "carry a strong
presunption of verity." Blackledge v. Alison, 431 US. 63, 74
(1977).

The record denonstrates that Mtchell fully understood his
plea and its consequences. The transcript of the plea hearing
reflects that he was charged with armed robbery (No. 81-3113) and
W th seven counts of burglary (Nos. 81-3192 and 81-4261). Pursuant
to the plea agreenent, the arned robbery charge was reduced to
sinpl e robbery; five of the seven burglary charges were di sm ssed.
Mtchell stated twi ce during the hearing that he understood the

agreenent .



Al so pursuant to the plea agreenent, Mtchell was to receive
a sentence of five years on each of the three counts of conviction,
wth the sentences to run concurrently. He stated that he
understood this, also; and that he had discussed all this
"t horoughly" with his retained counsel.

The trial court then read froma "Boykin[] fornt, informng
Mtchell that his attorney had explained to the court that Mtchell
had been advised of: his rights to trial by jury and to confront
any accusers; his right against self-incrimnation; his rights to
refuse to testify and to refuse to present evidence of any Kkind;
the State's burden to prove everything; and that by entering a
guilty plea, he woul d be waiving those rights. Mtchell confirned
that he wunderstood. The court then explained to Mtchell the
different offenses to which he was pleading guilty, and their
maxi mum sentences. Mtchell affirned that he understood.

Afterwards, the court asked Mtchell whether it was his sole
decision to plead guilty, and whether anyone had used force or
coercion against, or promses or rewards to, himor his famly to
cause the plea. Mtchell stated that he understood that the
deci sion was his alone, and indicated that no one had coerced him
or his famly to nake himplead guilty. The court agai n expl ai ned
Mtchell's sentence to him The court reiterated that Mtchell had
the right toa jury trial, to hire an attorney, and to an attorney
if he could not afford to hire one. Mtchell stated that he

understood his sentence and that he wai ved those rights.



The court al so explained again that at a jury trial Mtchel
woul d have the right to confront his accusers, and that even if he
chose togototrial and were found guilty, he would have the right
to appeal. Mtchell said he understood that he waived those rights
al so. The court explained that by pleading guilty, Mtchell was
wai ving any objections regarding his arrest, any searches or
sei zures, confessions, or |ineups. Mtchell indicated that he
understood this waiver. The court then asked Mtchell and his
attorney to sign the "Boykin form indicating that they understood.

In sum Mtchell's guilty plea was know ng, voluntary, and
intelligent. See Hobbs v. Blackburn, 752 F.2d at 1081. Hi s
assertion that his attorney "waived all [his] constitutional
rights" ignores Mtchell's repeated waiver of those rights.
Furthernore, his assertion that his counsel never verified that he
had explained the rights to Mtchell ignores the trial court's
det ai |l ed expl anation of those sane rights.

B

Mtchell also assigns as error "any and all errors patent on
the face of the record". This court does not address issues that
are not properly and adequately raised and briefed. See Brinkmann
v. Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr
1987). Accordingly, we do not address this contention.

C.

Mtchell also contends, by supplenental and anended brief,

t hat he was deni ed due process at a "nultiple bill hearing" on case

nunber 87-1004 in 1988. This contention is unintelligible;



further, it israised for the first time on appeal. Odinarily, we
w Il not address issues not raised in district court. See, e.g.,
Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991) ("[l]ssues
raised for the first tine on appeal are not reviewable by this
court unless they involve purely legal questions and failure to
consider them would result in mnifest injustice.” (internal
gquotation marks and citation omtted)).
L1l
For the foregoing reasons, the denial of habeas relief is

AFFI RVED.



