UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93- 3406
Summary Cal endar

STATE OF LOUI S| ANA,
Plaintiff,
VERSUS
ANTHONY SCl RE
Def endant ,

CLARENCE M SM TH

Defendant-Third Party Plaintiff-
Appel | ant,

VERSUS
HARRY W M SHERRY,
Third Party Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-93-0765- E2)

(January 26, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !
In issue is whether the district court abused its discretion

i n quashing state court subpoenas of a federal officer. W AFFIRM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Clarence Smith and Anthony Scire were convicted in Louisiana
state court of capital nurder of a federal w tness, Robert Collins.
See State v. Smth, 600 So.2d 1319, 1320-23 (La. 1992) (reversing
conviction). Collins was killed a few days after testifying in a
drug conspiracy case. I1d. at 1320. Smth and Scire's convictions
were reversed on the basis of an inproper jury instruction, id. at
1327-28; they are awaiting retrial.

Smth's conviction was based in part on the testinony of John
Joseph "J.J." Hall and Carl Holley, both of whom admtted their
involvenent in the nurder, and testified pursuant to plea
agreenents. See id. at 1320-21, 1323, 1327. Assi stant United
States Attorney Harry W MSherry, the federal prosecutor at the
drug trial in which Collins was a wtness, also testified at
Smth's trial, about the investigation of Collins' nurder.

After Smth's conviction was reversed and new proceedi ngs were
underway, Smth noved for dismssal on grounds of governnent
m sconduct, claimng that state and federal governnment officials
had suppressed Brady material? during his first trial, and had

engaged in outrageous m sconduct.® Smth had subpoenas issued for

2 Brady v. Maryland, 373 U S 83 (1963) (providing for
di scl osure of excul patory material to defendants).

3 Smth contends, anong other things, that the governnent did
not di scl ose the entire consideration that Hall and Holl ey recei ved
in return for their testinony at his first trial; nor did the
governnent disclose all the crines for which Hall and Hol |l ey had
been indicted, or to which they had confessed.
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testi nony and docunents that he sought to present in support of his
motion to dismss; one was for MSherry.

By affidavit, Smth described the information he hoped to
obtain from McSherry; inter alia, his contacts with Hall, Holl ey,
the F.B.I., the AT.F., the Oleans Parish District Attorney, and
the United States Attorney's Ofice in Jacksonville and Tanpa
Fl ori da. He al so requested docunents "previously requested of
[ McSherry]" under the Freedom of Information Act (FO A).

Pursuant to 28 U.S.C. 8§ 1442(a)(1), the governnent, on behalf
of MSherry, renoved the subpoena proceedings to the federal
district court for the Eastern D strict of Louisiana, where it
moved to quash the subpoenas, based on sovereign inmmunity and on
federal regulations preventing the disclosure of information
contai ned in Departnent of Justice crimnal investigation files.*
After a hearing, the magistrate judge recomended granting the
nmotion. The district court adopted the reconmendati on, quashed t he
subpoenas and dism ssed the action on the basis of sovereign

imunity, and remanded any renaining issues to state court.

4 28 U.S.C. 1442(a) states, in pertinent part:

Acivil action or crimnal prosecution commenced in
a State court against any of the follow ng persons
may be renoved by themto the district court of the
United States...: (1) Any officer of the United
States or any agency thereof, or person acting
under him for any act under color of such
office....

28 U.S.C. 8§ 1442(a)(1l). See Louisiana v. Sparks, 978 F.2d 226 (5th
Cr. 1992).



1.

Smth contends that the district court erred in quashing the
subpoenas. We review that decision for abuse of discretion.
United States v. Arditti, 955 F.2d 331, 345 (5th Gr. 1992), cert.
denied, = US _, 113 S. . 597; see also In Re Gand Jury
Subpoena for Attorney Representing Crimnal Defendant Reyes-
Requena, 913 F.2d 1118, 1121 (5th Gr. 1990), cert. denied, 499
U S 959 (1991). W find none here.

The district court quashed the subpoenas on the bases that
federal regulations, as well as sovereign imunity, precluded the
enforcenent of the subpoenas agai nst McSherry, an enpl oyee of the
United States Justice Departnment and thus of the United States.
The Justice Departnent's regul ations prevent him from di scl osi ng
the information Smth seeks to obtain with his subpoenas --
information relating to a crimnal investigation -- wthout the
consent of his superiors.® See 28 CF.R 16.21 et seq., discussed
in Louisiana v. Sparks, 978 F.2d 226, 234 (5th Gr. 1992). And,
sovereign imunity prevents the enforcenent of a subpoena agai nst
the United States, absent an express waiver. Sparks, 978 F.2d at
234-36; United States v. Nordic Village, Inc., __ US _ , 112 S

. 1011, 1014 (1992) (waiver of sovereign imunity cannot be

5 See especially 28 CF.R 8 16.22(a) (providing that prior
approval is required before a Justice Departnent enployee can
produce materials acquired as a result of the enployee's official
duties); 28 CF.R 8§ 16.26(b)(5) (providing that disclosure

especially should not be made if it would reveal "investigatory
records conpiled for | aw enforcenent purposes, or would interfere
wth enf or cenent pr oceedi ngs or di scl ose i nvestigative
techni ques...").



i nplied, but nust be "unequivocally expressed"); United States v.
Testan, 424 U.S. 392, 399 (1976) (sane).

No wai ver has been given; indeed, as the district court noted,
the United States has "invoked sovereign immunity specifically...
as reflected inits renoval and notion to quash.” And, this court
noted in Sparks that the very regulations cited supra "evince an
intent not to waive the Justice Departnent's sovereign immunity" in
cases such as this one.® Sparks at 234-36 (enphasis in original).

Smth concedes that Sparks "seen{s] to support” the subpoenas
bei ng quashed. Nonet hel ess, he urges us to apply a bal anci ng test
that would require the governnent to state a conpelling interest
sufficient to override his need for the information he alleges
McSherry could provide. In this circuit, however, "one panel may
not overrule the decision, right or wong, of a prior panel in the
absence of en banc reconsideration or supersedi ng decision of the
Suprene Court." Batts v. Tow Mtor Forklift Co., 978 F.2d 1386
1393 & n.15 (5th CGr. 1992) (quoting Burlington N R R V.
Br ot her hood of Mai ntenance of Way Enpl oyees, 961 F.2d 86, 89 (5th

6 Smth nevertheless contends that the governnent waived
sovereign inmmunity by allow ng McSherry to divulge information and
testify at Smith's trial. The authority he cites in support of

this proposition is inapposite; sovereign immunity was not a factor
in either of the cases cited. See Florida v. Cohen, 887 F.2d 1451
(11th Cr. 1989) (remandi ng case, for consideration of new facts,
where subpoenas were opposed only on basis of federal anti-
di scl osure regul ations); Wsconsin v. Schaffer, 565 F.2d 961, 967
(7th Cr. 1977) (allow ng production of grand jury mnutes, and
i nposi ng condi tions to prevent unnecessary di scl osures, after grand
jury had concluded its investigation). Certainly the governnent
has not nmade an unequi vocal , express wai ver of sovereign imunity,
as required. Testan, 424 U. S. at 399. Smth's contention is
meritless.



Cr. 1992) (citations and internal quotations omtted)), cert.
denied, = US __ , 113 S. . 1028 (1993). We find Sparks
controlling.’
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.

! As noted by the governnent, Smth may have an avail able
adm ni strative renedy under the Freedom of Information Act (FO A)
or Admi nistrative Procedure Act. See Sparks, 978 F.2d at 236 n.
18. His affidavits in support of the subpoenas indicate that he is

pursuing that. O course, our decision in no way precludes Smth
fromdoing so. Id.



