IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3389
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
KENNETH WAYNE JACKSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 92-274-Q

(August 19, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Kennet h Jackson appeal s his conviction of first-degree nurder
of a US. Postal Service enployee, in violation of 18 U S. C

88 1111, 1112, and 1114. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Jackson argues that the district court erred in ruling that
the testinony of Rosalie Brown, his nother, was not derived froman
illegal search. Police executed a search warrant at Brown's
resi dence, where Jackson was |living, and questi oned Brown about her
ownership of a gun. The district court granted Jackson's notion to
suppress evidence obtained in the search of the residence.

At trial, the governnment asked Brown whet her she kept a gun in
her house. Wthout objecting on the record, defense counsel
requested a sidebar, which is unintelligible on the video tape
record on appeal. The governnent then asked Brown, w thout
obj ecti on, whether she had a gun in her house. She testified that
she had a small gun she kept in her bedroomcl oset but that she had
not seen it in five years. The governnent asked her whether she
had tried to find the gun on April 29, 1992, the date the search
warrant was executed. She answered, "I told [the searching
officers] I had one up there . . . ." A sidebar conference was
hel d foll ow ng defense objection, and the judge excluded this |ine
of questioning as fruit of the poisonous tree.

Jackson contends that the court erred in finding that Brown's
testinony al so was not fruit of the poisonous tree. He argues that
her testinony was tainted by the illegal search because the initial
contact with Brown was sinultaneous with the illegal search, her
trial testinmony was not voluntary, and there was no inevitable
di scovery of the gun evidence.

Jackson does not identify what portions of Brown's testinony



were erroneously admtted. Def ense counsel contends that the
district court admtted Brown's testinony over his objections.
Def ense counsel requested a sidebar but did not object on the
record or state grounds for his objection.

W reviewevidentiary rulings for abuse of discretion. United

States v. Brown, 7 F.3d 1155, 1163 (5th Cr. 1993). In direct

crimnal appeals, review of evidentiary rulings is "necessarily

hei ghtened." United States v. Hays, 872 F.2d 582, 587 (5th Cir

1989). To preserve a claimof error for appellate review, a party
must tinely object to the adm ssion of the evidence and state the
specific ground of the objection. Feb. R Ewvip. 103(a)(1); United
States v. Martinez, 962 F.2d 1161, 1165-66 & n.8 (5th Gr. 1992).

We may correct a forfeited error if it is a plain error and affects
the substantial rights of the party. FED. R. Ewvip. 103(a)(1);!?
United States v. Qano, 113 S. . 1770, 1777 (1993) (interpreting

FED. R CRM P. 52(b)). An error is plain if it is clear or
obvi ous. Qano, 113 S. . at 1777-78. To "affect substantia
rights . . . the error must have been prejudicial: It nust have
affected the outcone of the District Court proceedings." Id.
The question is whether Brown's testinony about owning a gun
is fruit of the poisonous tree or is sufficiently distinguishable
fromthe illegal search to be purged of its taint. There are three
exceptions to the exclusionary rule: if the evidence (1) has an

attenuated link to the illegal search; (2) derives from an

1 The "wording of the plain error principle i

s fromRule 52(b) of the
Federal Rules of Criminal Procedure." Advisory Commt

tee note to rule 103(d).
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i ndependent source; or (3) inevitably would have been di scover ed.

United States v. Caldwell, 750 F.2d 341, 344 (5th Cr. 1984), cert.

denied, 471 U.S. 1007 (1985). In determning the applicability of
the exclusionary rule to live-wtness testinony, courts consider
(1) the wllingness of the witness to testify freely and (2) the
cost of excluding the testinony bal anced against the deterrent
pur pose of the exclusionary rule. United States v. Ceccolini, 435

U S. 268, 276-78 (1978).

Any error in the admssion of Brown's testinony is not
obvi ous, and Jackson does not argue, and has not shown, that
adm ssion of Brown's testinony affected his substantial rights.
Brown was questioned only about her ownership of a gun and her
know edge of the operability of it; no testinony was elicited that
i nked Jackson to the gun. Q her testinony about Brown's gun
ownership was admtted w thout objection: Larry Spears, Jackson's
brot her who lived across the street fromBrown, testified that his
not her once owned what he believed to be a .22 caliber revolver in

her house.

1.

Jackson argues that he was denied a fair trial because the
district court admtted evidence of other crinmes not included in
the i ndi ctment))specifically, statenents by Celisa Burl and Franci s
Landi x. Jackson argues that the governnent did not offer the
testinony for any purpose adm ssible under FED. R EviD. 404(b) and

that the district court erred by failing to nmake a sufficient



ruling on the adm ssibility of the evidence. The governnent argues
that it did not offer the evidence but that these were unsolicited
statenents of the wtnesses and not offered pursuant to rule
404(b).

Extrinsic evidence of other offenses or wongs is adm ssible
under rule 404(b) if the district court determnes that (1) it is
rel evant to an i ssue other than the character of the defendant and

(2) the prejudicial effect of the evidence does not outweigh its

probative value. United States v. Beechum 582 F.2d 898, 911 (5th
Cr. 1978) (en banc), cert. denied, 440 U S. 920 (1979). A

district court is not required to conduct this analysis sua sponte

in the absence of an objection. United States v. G eenwood,

974 F.2d 1449, 1462 n.8 (5th Gr. 1992), cert. denied, 113 S. C

2354 (1993). If a defendant fails to object at trial to extrinsic
evidence, we will reverse only if the adm ssion of the evidence

resulted in plain error. 1d. at 1462.

A
Burl testified that while she was on a date with Jackson, she
observed himin possession of a .22 caliber pistol in his car:

MR, KAMVER: Ckay, what happened after you pulled into the
parking lot?

V5. BURL: Ckay. We pulled up there and sit and we was
talking and | reached over to him and asked
hi m why do you have you hand down on the side
of the seat like that? And that's when he
cane up with the gun, and he put the gun to ny
head . .o

MR, KAMVER: Excuse nme? He showed you the gun?



MS. BURL: Yes.

MR, KAMVER: Tender the w tness, your honor.
MR. KI NG [ def ense counsel]: Judge, can we approach the
bench?
Jackson asserts in his brief that "[d] efense counsel pronptly
objected.” No contenporaneous objection was nmade on the record,

however, and the sidebar remarks are unclear. Jackson argues that
Burl's testinony was highly prejudicial and that "[t]he extrinsic
act testified to by Celisa Burl was grave in nature and not the

subj ect of a conviction."

B
Landi x testified as foll ows:

MR. HARPER: Did he tell you anything about your wed-
di ng pl ans?

MS. LANDI X: Yeah, he said, . . . "Francis . . . | changed
my m nd about the wedding." | said, "what you
mean." He said, "I don't want to get married
next year, | want to get married this year."
| said, "This year?" He said, "Yeah." I
said, "Wy?" He said, . . . "You see this
mur der robbery they had?" He said, "I'm an
ex-con." He said, | got a record.” He said,
"The first person they're going to |look for is
me." He said, "I want you to be nmy wife."

Def ense counsel did not object to this testinony, which Jackson
argues is prejudicial because through it "the state placed before

the jury the defendant's crimnal history."

C.
Jackson inplies in his brief that he objected to Burl's and
Landi x's testinony and argues that "the trial court reversibly
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erred in allowing the governnent to elicit this evidence over
def ense counsel objections.” |If counsel did object, he did not do
so on the record or obtain aruling on the record. Thus, adm ssion
of the testinony of Burl and Landix will be reviewed for plain
error. See FED. R EwviD. 103(a)(1); Martinez, 962 F.2d at 1165-66
& n. 8.

Because defense counsel did not object to the adm ssion of
Burl's or Landix's testinony or request a rule 404(b) determ na-
tion, the district court did not err by not making a Beechum

ruling. See G eenwod, 974 F.2d at 1462, n.8. Additionally, the

district court gave a curative instruction adnoni shing the jury to

ignore this type of evidence.

L1l

Jackson argues that the district court erred in denying his
nmotion to suppress evidence seized in two searches of the vehicle
he was using. The first application to search the 1984 Chevrol et
was made at 7:47 p.m on April 29, 1992. The affidavit in support
of the warrant alleged that jewelry, a revol ver, and ot her evi dence
was taken in a robbery at the Video Express Store in Reserve
Loui siana. The affidavit in support of probable cause stated that
the victimof a robbery had identified Jackson through a photo-
graphic line-up as the perpetrator; that Landi x stated that Jackson
had been using the car; and that Jackson was driving the car when
he was arrested for the video store robbery. During this search,

of ficers observed two postal noney orders. Oficers made a second



application for a search warrant at 11:22 p.m on April 29, 1992,
pursuant to which two unnegotiated U. S. postal noney orders
identified as being stolen during the nurder were seized.

The district court denied the notion to suppress this
evidence, finding that the affidavit supported a nexus between the
autonobil e and the itens to be seized and that the nmagi strate could
make a reasonabl e inference that Jackson was using the car on the
day of the robbery. The district court found alternatively that
the good-faith exception applied.

Jackson argues that the district court erred in denying his
motion to suppress, on the basis that the first warrant did not
show a sufficient nexus between the alleged crine (the arned
robbery of the video store) and the vehicle. He contends that the
governnent did not prove a good-faith reliance upon the warrant and
that the second search was the fruit of the first illegal search
He avers that it is obvious that the noney orders were found during
the first search and were used to establish probable cause for the
second search

Jackson concludes that the illegality of the first search
tainted the second search, making the seized noney orders "fruits
of the poisonous tree." He argues that the adm ssion of the
evi dence seized in the search of the vehicle was highly prejudi-
cial, as it "was the nost damning evidence offered against the
defendant"; thus it was reversible error.

The governnent argues that the first search was supported by

probabl e cause or, alternatively, good-faith reliance upon the



validity of the warrant. The governnent al so contends that the
officers could have conducted a warrantless search of the car
because they had probabl e cause.

We review the denial of a notion to suppress evidence seized
pursuant to a warrant to determne, first, whether the good-faith
exception to the exclusionary rul e applies and, second, whether the

warrant was supported by probable cause. United States v.

Satterwhite, 980 F.2d 317, 320 (5th Cr. 1992). |If the good-faith

exception applies, we usually do not reach the probable cause
issue. 1d. (citation omtted). For a search warrant to be valid,
"a magistrate need only have a substantial basis for concluding
that a search would uncover evidence of wongdoing." United

States v. Brown, 941 F.2d 1300, 1302 (5th CGr.), cert. denied

112 S. C. 648 (1991). A nmmgistrate nust be permtted to "draw
reasonable inferences from the material he receives, and his
ul ti mat e probabl e cause deci sion should be paid great deference by

reviewing courts.” United States v. My, 819 F.2d 531, 535 (5th

Cr. 1987).

The affidavit supporting a warrant nust show a nexus between
the place to be searched and the evidence sought, either through
direct observation or through normal inferences as to where the

articles sought would be located. See United States v. Freenan,

685 F.2d 942, 949 (5th Gr. 1982). "[ E] vi dence obtai ned by
officers in objectively reasonable good-faith reliance upon a
search warrant is adm ssible, even though the affidavit on which

the warrant was based was insufficient to establish probable



cause." Satterwhite, 980 F.2d at 320.

This Court reviews de novo the reasonabl eness of an officer's
reliance upon a warrant. 1d. at 321. "Wen a warrant i s supported
by nore than a "bare bones' affidavit, officers may rely in good
faith on the warrant's validity." Id. The exclusionary rule
shoul d not be permtted to deter the actions of a | aw enforcenent
officer, acting with objective good faith, who has obtained a

search warrant from a judicial officer and has acted within the

scope of the warrant. 1d. (citing United States v. Leon, 468 U. S.
897 (1984)).

The affidavit in support of the search warrant of the vehicle
gave the magi strate nore than "bare bones.” It provided himwth
the follow ng facts: The victimof a robbery identified Jackson as
t he robber, and Jackson had been using the vehicle to be searched
and was arrested while driving the vehicle. The magistrate could
reasonably infer that Jackson was using the vehicle at the tine of
the robbery and that the itens to be seized mght be located in
that vehicle. See Freenman, 685 F.2d at 949.

The officers reasonably relied upon the allegations in the
warrant to establish probable cause for the first search. Thi s
court "need not reach the probable cause issue if the good-faith
exception applies, and the case does not involve a novel question
of | aw whose resolution is necessary to guide future action by | aw

enforcenent officers and nagistrates.'" Satterwhite, 980 F.2d at

320 (quoting Illinois v. Gates, 462 U S. 213, 264 (1983) (Wite,

J., concurring)). No novel question is at issue here.
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