UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-3351
Summary Cal endar

DEBBI E NATI ONS, wi fe of/and
GORDON NATI ONS,

Pl aintiffs-Appellants,
| NSURANCE COVPANY OF NORTH AMERI CA,
| nt er venor - Appel | ant ,
VERSUS
NI CHOLS CONSTRUCTI ON CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(92- CV-2947- ML)

(Decenber 27, 1993)
Before DAVIS, JONES, and DUHE, Circuit Judges.
DUHE, Circuit Judge:?!

This Louisiana diversity personal injury case raises the
question whether the nom nal enployer of an allegedly negligent
enpl oyee can be held |iable for the negligence of that enpl oyee if

the allegedly negligent enployee is the borrowed enployee of

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



another. Thisinturn raises the question whether the requirenents
of the Louisiana borrowed enpl oyee doctrine have been net. The
district court granted summary judgnent for the nom nal enpl oyer
finding that the allegedly negligent enployee was the borrowed
enpl oyee of another and that, therefore, the nom nal enployer was
not responsi ble. W agree and affirm

The wundisputed facts relied upon by the district court
establish that:

Cene Bueche (the allegedly negligent enployee) was a crane
operator working with a Harnony Constructi on Corporation crew under
the direct supervision of a Harnony supervisor who directed his
activities and who had the power to dismss himfromthe job site.
The job site was the Exxon Refinery in Baton Rouge and t he work was
bei ng done pursuant to a construction contract between Harnony and
Exxon. Bueche worked the sanme hours and in the sanme conditions as
t he Harnony crew and had been working with themon this basis for
nmore than a year before the accident. Ni chol s Construction
Cor porati on was Bueche's nom nal enployer and paid him his wages.
Ni chol s asserted no control over Bueche or his activities at the
job site, had no other enployees at the job site, took no issue
wth the enploynent relationship between Bueche and Harnony and
furni shed no tools or equi pnent. Harnony furni shed the crane which
Bueche operat ed. The work being done was Harnmony's work in
fulfillment of its contract with Exxon

The district court considered these undisputed facts in the

light of the ten factors specified in Brunbaugh v. Marathon G|




Co., 507 So.2d 872, 875 (La. Ct. App.), cert. denied, 508 So.2d 824

(La. 1987), and concl uded that the enpl oynent rel ati onshi p had been
effectively transferred from the nom nal enployer Nichols to the
borrowi ng enpl oyer Harnony and, therefore, N chols could not be
held responsible for negligence of Bueche under the theory of
respondeat superior. The district court's analysis and concl usion
were correct.

Appel lants nmake a nunber of argunents to support their
position that the district court erred. First, they contend that
Bueche was a speci al enpl oyee possessi ng speci al skills which woul d
precl ude borrowed enpl oyee status. The cases cited in support of
that proposition are factually conpletely inapposite to the
situation here.

Next, Appellant contends that based upon our decisionin Kiff

v. Travler's Ins. Co., 402 F.2d 129 (5th Cr. 1968), there can be

no borrowing of the enployee in this case because N chols and
Harnony are closely related corporations. Unfortunately for
Appel l ant, there is no evidence to support such a relationship.

Apparently fearing the worst, Appellant has noved this Court
to certify the question presented to the Louisiana Suprene Court.
We find the | aw of Louisiana clear and certification unnecessary.

Motion to certify DENIED. The judgnent of the district court
i s AFFI RVED.



