IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3335

TYRONE L. JACK,
Peti ti oner- Appel | ant,

ver sus

RI CHARD P. | EYOUB
Attorney General, State
of Loui siana
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(C. A 93-700-E)

(February 25, 1994)

Bef ore H GG NBOTHAM and W ENER, Crcuit Judges, and
KAUFMAN', Di strict Judge.

PER CURI AM **
| .
In his first federal habeas corpus petition, Tyrone Jack had
asserted that the state trial court had admtted an unduly

suggestive identification and that his trial counsel was

"‘District Judge of the District of Maryland, sitting by
desi gnation

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



i neffective because he had failed to nove to suppress the evi dence.
We held that "[b]ecause of the overwhel m ng evidence of [Jack's]
guilt in this case, any constitutional violation in admtting
evi dence of the unreliable identification was harm ess error. For
the sane reason, [Jack] has not established a claim that the
assistance of his trial counsel was ineffective."

In this, Jack's second habeas appeal, he argues that his
counsel in the first habeas petition was ineffective. The district
court found the argunent neritless, reasoning that Jack "failed to
raise a claimreviewable under 28 U S.C. § 2254" because there is
no constitutional right to counsel for a federal habeas petition.
The court dism ssed Jack's second petition. He filed a tinely
notice of appeal. W affirm

.

Jack seens to argues that the prior habeas court inproperly

deni ed relief because of errors nade by habeas counsel, an argunent

couched in due process |anguage but addressing the alleged

i neffectiveness of habeas counsel. He states:
[A]llthough . . . he is challenging the constitutionality
of his federal habeas corpus hearing under the due
process clause . . . the underlying subject is still his

state court trial, conviction and confinenent. For had
he received a fair and neani ngful consideration of his
clains, mnus counsel's error, the wit of habeas corpur
[sic] would have . . . been granted .
Any ineffectiveness of habeas counsel does not relate to the
validity of the underlying state court conviction. I neffective

assi stance of counsel in the first habeas proceedi ng cannot form



t he basis for subsequent habeas relief. Taylor v. Maggio, 727 F. 2d

341, 348 (5th Cir. 1984).

Jack al so appears to allege that if counsel is appointed to
represent a party in a habeas proceeding, then he should be
ef fective. In other words, although there is no constitutiona
right to counsel in habeas proceedings, if such counsel is
appoi nted, then any i neffective representation should be allowed to
form the basis of subsequent habeas relief. The U.S. Suprene
Court, however, has held that because there is no constitutional
right to counsel in a habeas corpus proceeding, there is no
corresponding claimfor relief because of any alleged ineffective

assi stance of habeas counsel. Pennsyl vania v. Finley, 481 U S

551, 555 (1987); Wainwight v. Torna, 455 U S. 586, 587-88 (1982).

As the final variation on the thene, Jack seens to contend
t hat habeas counsel was i neffective because he refused to rai se the
argunent that trial counsel was ineffective. Jack states:

[T]he failure of trial counsel of investigate the scene

of the crine. . . permtted the state to obtain [Jack's]

conviction in violation of his due process; and the

failure of habeas counsel to develop facts in support of

this argunment . . . deprived [Jack] of a '"full and fair

hearing' on the issue of trial counsel's ineffectiveness
Agai n, Jack seens to be asserting the i neffective assistance of his
first habeas counsel. As noted above, that claimcannot formthe
basis for subsequent habeas relief.

AFFI RVED.



