IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3330
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl aintiff-Appellee
V.

KENRI CK DAWSON,
a/ k/al Vincent King,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR-92-579-D)

(February 28, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Kenrick Dawson, along with co-defendant Kenzie
WIllians, pled guilty to conspiracy to possess with intent to
distribute cocaine in violation of 21 U S.C. 8§ 841(a)(1) and
846. On April 14, 1993, the district court sentenced Dawson to
105 nonths i nprisonnment, 3 years supervised rel ease, and paynent

of a $50 fine. Dawson now appeals his sentence. Because the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



district court properly applied the Sentencing Guidelines to its
factual findings, we affirm
| . BACKGROUND

On Novenber 17, 1992, Los Angel es County | aw
enforcement authorities notified the Jefferson Parish Sheriff's
O fice (JPSO of a suspected shipnment of illegal narcotics from
Los Angeles to New Ol eans. LAPD police dogs had detected
narcotics in a Federal Express package addressed to Shelly Evans
at Tul ane University. On Novenber 18, 1992, pursuant to a search
warrant, the JPSO and the DEA intercepted the package at the New
Oleans airport, field-tested its contents, and concluded that it
cont ai ned cocai ne hydrochl ori de.

The investigating officers substituted cornstarch and a
trace of cocaine for the original contents and nade a controll ed
delivery of the package to Ms. Evans at Tul ane University. M.
Evans, apparently unaware of the package's contents, told
i nvestigators that she had agreed to accept it for an
acquai ntance, Vincent King (later identified as Kenrick Dawson).
She arranged for Dawson to retrieve the package that afternoon.

A DEA surveillance team observed a car occupi ed by
Dawson and co-defendant Kenzie WIllianms drive up to Ms. Evans
| ocation at the university. Wile Wllians retrieved the
package, Dawson wal ked toward a public tel ephone. After WIIlians
pl aced the package in the trunk of the car, DEA agents arrested
hi m and sei zed the car, the package, a beeper and an electric

bill addressed to Vincent King at 1441 1/2 Frenchman Street. The



sei zed Federal Express package was determned to contain 495.5
grans of cocai ne hydrochl ori de. Dawson escaped but was arrested
| ater the same afternoon.

| nvestigators searched the 1441 1/2 Frenchman Street
apartnent pursuant to a warrant. They discovered that the
apartnent was | eased in Dawson's nane and that both Dawson and
co-defendant WIllians resided there. Agents seized fromthe
apartnent 13.1 grans of cocai ne base (crack), a trace of
marijuana, a .32 caliber revolver, and m scel |l aneous drug
par aphernal i a and papers.

Dawson and Wl lianms were indicted on Decenber 10, 1992,
on one count of conspiracy to possess with intent to distribute
cocai ne hydrochloride. On February 3, 1993, both defendants pled
guilty to the one-count indictnment in accordance with a plea
agreenent. On April 14, 1993, the district court held a
sentenci ng hearing, at which it considered the probation
officer's Presentence Investigation Report (PSR) and the
def endants' objections thereto.

The PSR recommended t hat Dawson receive a base of fense
| evel of 26 based on the 495.5 grans of cocai ne hydrochl ori de
fromthe Federal Express package and the 13.1 grans of cocai ne
base found in Dawson's apartnent. The PSR al so i ncreased the
base offense | evel by 2 levels for possession of a weapon and
decreased it by 3 levels for acceptance of responsibility,
resulting in a proposed total offense |evel of 25. The guideline

range for inprisonnent, based on a total offense |evel of 25 and



Dawson's proposed crimnal history category of 1V, was 84 to 105
nmont hs.

Dawson rai sed two objections to the PSR First, he
argued that the 13.1 grans of cocai ne base found in the apartnent
shoul d not be included in the calculation of his base offense
| evel because these drugs "[were] not conclusively connected to"
Dawson and because they nmay have been found in WIllians' bedroom
Dawson al so objected to the two-level enhancenent for weapon
possessi on, which was based on the discovery of a revolver in the
apartnent. The probation officer responded that the cocai ne base
and the revol ver were discovered in the bedroomidentified as
Dawson's and that the apartnent was | eased under Dawson's nane.
The sentencing court overrul ed Dawson's objections, adopted the
findings of the PSR, and accepted the PSR s cal cul ati on of
Dawson's offense level. Dawson was sentenced to 105 nonths
i mprisonment, 3 years supervised release, and a $50 fine. He
rai ses these sane two objections on appeal.

| I. STANDARD OF REVI EW

This court reviews factual findings of a district court
inits determnation of a defendant's rel evant conduct for
sent enci ng purposes under a "clearly erroneous" standard of

review United States v. M Caskey, 9 F.3d 368, 372 (5th Cr

1993); United States v. Lokey, 945 F.2d 825, 839 (5th Cr. 1991).

Factual findings in a sentencing determ nati on nmust be supported
by a preponderance of the evidence. MCaskey, 9 F.3d at 372.

The district court's sentence will be upheld so long as it



results froma correct application of the guidelines to factual
findings that are not clearly erroneous. MCaskey, 9 F.3d at
372; United States v. Alfaro, 919 F.2d. 962, 964 (5th G r. 1990).

The district court's interpretations of the guidelines are
conclusions of |law and are revi ewed de novo. MCaskey, 9 F.3d at
372.

The court nust apply the version of the guidelines

effective at the tinme of sentencing. United States v. G oss, 979

F.2d 1048, 1050-51 (5th Cr. 1992) (citing 18 U S.C. 8
3553(a)(4)). The version of the sentencing guidelines in effect
from Novenber 1, 1992 through October 31, 1993 (the 1992 edition

of the Quidelines Manual), applies to Dawson because he was

sentenced on April 14, 1993. The probation officer incorrectly

applied the 1993 edition of the Guidelines Manual in preparing

the PSR However, as no substantive changes were nade between
1992 and 1993 to the relevant portions of the guidelines for
Dawson's sentence, the error was harnl ess.
I11. DI SCUSSI ON

Dawson chal | enges his sentence on three main grounds.
First, he contends that the sentencing court inproperly included
cocai ne base found in the apartnent as relevant conduct in the
cal cul ation of his base offense |level. He argues that inclusion
of the cocaine base violated his plea agreenent because he was
charged with and pled guilty only to possession of the cocaine
hydrochl oride found in the Federal Express package. Second, he

contends that the sentencing court inproperly enhanced his



of fense | evel for weapon possession because the gun was not
concl usively connected either to Dawson or to the offense of
conviction. Third, Dawson contends that the court failed to nmake
factual findings about the connection between the cocai ne base
and the revol ver and his offense of conviction, and that the
court's conclusions that these itens constituted rel evant conduct
were supported by insufficient evidence. W wll| address
Dawson's third contention first.
A. Sufficiency of the Evidence

The sentencing court adopted Dawson's PSR in
determ ning his sentence. The district court has discretion to
accept the facts set forth in the PSR even when these facts are

disputed. United States v. Mra, 994 F.2d 1129, 1141 (5th Cr

1993). A defendant nust support his objections to the PSR wth

specific rebuttal evidence to refute its facts. United States v.

Rodri guez, 897 F.2d 1324, 1327 (5th Cr. 1990). Wen, as in this
case, the defendant objects to the PSR but offers no rebuttal
evi dence, the court may adopt the PSR wi thout further inquiry.

United States v. Sherbak, 950 F.2d 1095, 1099-1100 (5th Cr

1992). In adopting the PSR, the court inplicitly weighs the
positions of the probation officer and the defendant and credits
the version offered by the probation departnent. Sherbak, 950
F.2d at 1099. The court's adoption of the findings of the PSR
provi des the defendant with adequate notice of its resolution of

di sputed facts. Mira, 994 F.2d at 1129; see also United States

v. Hooten, 942 F.2d 878, 881 (5th G r. 1991) (stating that the



sentencing guidelines require the court to nake factual findings
on disputed issues). At the sentencing hearing, Dawson offered
no rebuttal evidence to support his witten objections to the
PSR. Therefore, the sentencing court did not err by adopting the
facts as set forth in the PSR

B. Calcul ation of Dawson's Base O fense Level

Dawson and co-defendant WIllians pled guilty to a
charge of conspiracy to possess with intent to distribute 495.5
grans of cocai ne hydrochloride. "In applying the sentencing
gui delines, the court nust first determ ne the applicable offense
gui deli ne section from Chapter Two." McCaskey, 9 F.3d at 373;

United States Sentencing Conmm ssion, Guidelines Manual, 8

1B1.1(a) (Nov. 1992).! The applicable guideline section for
conspiracy to distribute cocaine is 8 2D1.1. US. S.G § 2D1.1
Thi s guideline section specifies a range of base offense |evels
based on drug quantity. U S S . G 8§ 2D1.1(c) (Drug Quantity

Tabl e). Section 1Bl1.3 provides that when a guideline specifies
nore than one base offense |evel, the base offense |evel for a
particul ar defendant shall be determ ned froma consideration of
all "relevant conduct." U S.S.G § 1B1.3. Relevant conduct in
the case of a conspiracy includes all acts and om ssions

commtted or caused by the defendant and "all reasonably
f oreseeabl e acts and om ssions of others in furtherance of the

jointly undertaken crimnal activity." US S G § 1Bl1.3(a)(1).

L' Al citations to the sentencing guidelines in this opinion
are to the version effective Novenber 1, 1992, unl ess ot herw se
i ndi cat ed.



The sentencing court included the 13.1 grans of cocai ne base
(converted to 1310 grans of cocai ne hydrochl oride) as rel evant
conduct in determ ning Dawson's base of fense | evel of 26.
US S G 8 2D1.1(c)(9)(for possession of at |east 500g but |ess
t han 2kg cocai ne).

Dawson argues that the district court erred in
i ncl udi ng the cocai ne base as relevant conduct in his sentencing
cal cul ati on because he was not indicted for its possession, its
inclusion violated his plea agreenent, and the governnment did not
provi de sufficient evidence connecting the cocai ne base to Dawson
or his offense of conviction. The district court's findings
about the quantity of drugs on which a sentence should be based
are factual findings which we review for clear error. United

States v. Mtchell, 964 F.2d 454, 457 (5th Gr. 1992). |If

quantities of drugs outside the offense of conviction are
considered in calculating the offense | evel, they nust be
supported by a preponderance of the evidence. Sherbak, 950 F.2d
at 1100. The district court may consider anmpunts not included in
the charging instrunent if they were part of a common plan or

scheme to distribute. Id.; United States v. Garcia, 902 F.2d 324,

326 (5th Gr. 1992). The district court's conclusion that
possessi on of the cocai ne base in Dawson's apartnent was part of
a common plan or schene to distribute was not clearly erroneous.
The PSR stated that investigators discovered the cocai ne base in
the bedroomidentified as bel ongi ng to Dawson, and that the

apartnent was | eased to Dawson. Dawson contradicted the PSR by



claimng that the cocaine base was found in WIlians' bedroom and
that he did not know that the cocai ne base was in the apartnent.
By adopting the PSR, the court credited the investigators
report. Even assumi ng that the cocaine base did actually bel ong
to Wllianms, WIIlians possession of this cocaine base could be
contributed to his co-conspirator Dawson under section
1B1.3(a)(1)(B). US S G s 1Bl1.3(a)(1)(B). Application of this
section woul d be anply supported by the discovery in the
apartnent of such drug distribution paraphernalia as scal es and
baggi es. Therefore, the possession of the cocai ne base
constituted rel evant conduct and the cocai ne base was properly
included in the cal culation of Dawson's base offense | evel.

The court's consideration of the cocaine base in
Dawson's sentence also did not violate his plea agreenent. The
governnent did not prom se not to bring up information about the
itenms discovered in Dawson's apartnent at the sentencing hearing.
The governnent's only prom se relevant to sentencing in this
agreenent related to informng the court of defendant's
cooperation prior to sentencing. The district court did reduce
Dawson's offense | evel by three levels for acceptance of
responsibility. W note that the plea agreenent states that it
constitutes the sole agreenent between the parties and that the
gover nnent has nmade no prom ses other than those contained in the
agreenent. Therefore, the district court's inclusion of the
cocai ne base found in Dawson's apartnent as rel evant conduct in

the calculation of his base offense | evel was proper. See



McCaskey, 9 F.3d at 377 (stating that the sentencing court may
consi der relevant conduct in sentencing even if the governnent
prom sed in a plea agreenent not to prosecute that conduct
because consi deration of rel evant conduct at sentencing is not
equi val ent to prosecuting the defendant for an additi onal
of f ense).

C. The Two- Level Enhancenent for Wapon Possessi on

Section 2D1.1(b)(1) provides that the base offense

| evel should be increased by two levels if "a dangerous weapon
(including a firearn) was possessed.” U S. S.G § 2D1.1(b)(1).
The coments to this section state that the purpose of the weapon
enhancenent is to reflect the increased danger of violence when
drug traffickers carry weapons. U S.S.G § 2D1.1 cnt. n.3. The
of fense | evel should be adjusted "if the weapon was present,
unless it is clearly inprobable that the weapon was connected
wth the offense.” 1d. The governnent nust prove weapon

possessi on by a preponderance of the evidence. United States v.

Hooten, 942 F.2d 878, 881 (5th Gr. 1991). The district court's
decision to apply 8 2D1.1(b)(1) is a factual one which we review

for clear error. United States v. Eastland, 989 F.2d 760, 769

(5th Gir. 1993).

The governnent can denonstrate weapon possession in two
ways in a conspiracy case. First, the governnent can show t hat
"a tenporal and spatial relationship existed between the weapon,
the drug-trafficking activity and the defendant." Eastland, 989
F.2d at 770; Hooten, 942 F.2d at 881l. "Cenerally, the governnent

10



must provi de evidence that the weapon was found in the sane

| ocati on where drugs or drug paraphernalia are stored or where
part of the transaction occurred." Hooten, 942 F.2d at 882.
Alternatively, the governnent can show that a co-conspirator
possessed the weapon and that the defendant could have reasonably
foreseen that possession. Hooten, 942 F.2d at 881l. Under either
theory, the court correctly applied the weapon possessi on
enhancenent to Dawson's sentence. |nvestigators discovered the
revol ver in an apartnment in which both Dawson and his co-
defendant WIlians resided and where the cocai ne base and drug
packagi ng material were found. The revolver's proximty to the
cocai ne base created a sufficient relationship between the
weapon, the defendant, and the drug-trafficking activity to
trigger the enhancenent for weapon possession. See, e.d.
Eastland, 989 F.2d at 770 (applying the firearm enhancenent when
guns were discovered in defendant's residence the day after his
arrest). Even if Dawson had provi ded evidence that the gun

bel onged to WIllianms, WIIlians' possession of a firearmin their
apartnent woul d have been conduct in furtherance of the
conspiracy that would have been reasonably foreseeable to Dawson-
-his roommate and co-conspirator. |In either case, the presence
of the revolver in the defendants' apartnent constituted rel evant
conduct which could properly be considered in determ ning
Dawson's sentence. Therefore, the district court's conclusion
for sentencing purposes that Dawson possessed a weapon was not

clearly erroneous.
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V. CONCLUSI ON
The sentence and conviction inposed by the district

court are AFFI RVED
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