IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3321
Summary Cal endar

THOVAS R SEAL,
Pl ai ntiff-Appellant,
V.

DEPARTMENT OF HEALTH & HUVAN SERVI CES,
Donna E. Shal al a, Secretary of,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(91 Cv 3322 G

(April 28, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Thomas R Seal appeals fromthe denial of Social Security
disability insurance benefits. Because the Secretary's decision
was supported by substantial evidence in the record, we affirm

Seal 's | egal | y conpensabl e peri od of disability comrenced
Septenber 1 and ended Decenber 31, 1989, while he was under the
care of a doctor for back problens allegedly inflicted in an

accident at work. The significant dispute in the case is whether

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Seal was disabled, i.e. unable to work, according to the Socia
Security Act during this period. W may reverse only if the
Secretary's denial of disability benefits was not supported by
substantial evidence or did not follow rel evant | egal standards.

Villa v. Sullivan, 895 F.2d 1019, 1021 (5th Gr. 1990).

Seal argues only that the ALJ's deci sion was not based on
subst anti al evidence because it disagreed with the opinion of G ndy
Harris, a vocational counselor, and did not reflect the nedica
opi nion of Dr. Whitecloud, which was added to the record in this
court. Neither of these argunents is persuasive.

As noted by the ALJ, substantial nedical evidence
denonstrates that Seal was not di sabl ed during the rel evant peri od.
Progress reports indicate that, fromMarch to Septenber 1989, Seal
was encouraged to continue in progressive rehabilitative exercises
and conservative treatnent. In April, Seal reported that he was
"no | onger taking pain nedication.” Al though Dr. GQutinsky noted in
July 1989 that Seal conplained of pain no matter what he did, Dr.
Gutinsky indicated that Seal denonstrated no weakness or atrophy
and could perform work wth certain Ilifting and bending
restrictions. This conported with Dr. King's reconmendation in
Septenber that Seal be rehabilitated into a sedentary job. Seal's
"excell ent exercise performance”" on the treadm !l 1in Novenber
further denonstrated his ability to engage in physical activity.
Dr. Smth noted that the treadm || test was term nated after 10.5

m nut es because of "fatigue," with no nention of pain.



Dr. Wiitecloud's deposition and letter evidence are not
material to the ALJ's decision. The deposition and |etter indicate
that Dr. Wiitecloud first examned Seal in March 1991, severa
mont hs before the Secretary's decision in August, and that, in
February 1992, Seal received "anterior and posterior cervical
fusion and disc excision at L3 to S1." That an operation was
performed over a year after the evidentiary hearing and si x nont hs
after the Secretary's decisionis not a sufficient basis to disturb
the determ nation that Seal was not disabled during the rel evant

period. See Harrell, 862 F.2d at 481; Bradley, 809 F.2d at 1058.

Al t hough Dr. Whitecloud's deposition and letter support the ALJ's
conclusion that Seal's condition worsened after Decenber 31, 1989,
Wi t ecl oud' s concl usi onal statenment that "M . Seal has been unable
to work since Septenber of 1988," does not show that the
Secretary's determnation |acks support by substantial nedical
evi dence. Nor do conplaints that nay becone a basis for disability
at a later tinme show a | ack of "substantial evidence" for purposes
of a disability determ nation for an earlier 12-nonth period. See

Cook v. Califano, 569 F.2d 1328, 1329-30 (5th Gr. 1978).

Additionally, Cndy Harris, a vocational expert, exam ned
Seal's work history and testified that, based on a strict reading
of a work capacities evaluation perforned by physical therapist
M A. Belcher, Seal was able to do unskilled sedentary work wi thin
the limtations determ ned by Belcher and that substantial jobs
accommodating those limtations existed in the national econony.

Harris cautioned, however, that Belcher concluded that Sea



experienced "severe pai n" when perform ng the tasks. Although Seal
seens to attach sone inportance to Harris's cautionary statenent,
the ALJ found that, "by the terns of the report itself, it is clear
that M. Belcher, in rendering this assessnent, was nerely granting
conplete credence to claimant's conplaints of pain." Because the
ALJ's finding that Seal exaggerated his pain, at |east during the
i nsured period, is supported by substantial evidence, the ALJ could
rely on Harris's concl usi ons based on a strict reading of Bel cher's
task evaluation wthout regard to Seal's subjective conpl ai nts of
pai n.

The ALJ concluded that, although the range of activity
was restricted, Seal had a residual functional capacity to do |ight
sedentary work and was therefore not disabled as defined by the
Act. See 20 CF.R 8 404.1569 & subpt. P, app. 2.

Seal has failed to carry his burden on appeal. t he
decision of the Secretary, approved by the district court is

AFFI RVED.



