UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3308
Summary Cal endar

LARRY J. FERNANDEZ,
Pl ai ntiff-Appellant,

VERSUS
DONNA E. SHALALA, Secretary of Health

and Human Servi ces,

Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Mddle District of Louisiana

(CA-92-301-B- M)
(April 27, 1994)

Bef ore THORNBERRY, DAVIS and SMTH, C rcuit Judges.
THORNBERRY, Circuit Judge:”

Facts and Prior Proceedi ngs
Larry J. Fernandez applied for disability insurance benefits
in Cctober 1987, March 1988, and June 1989. Fernandez descri bed

hi s di sabling condition as permanent |iganment and nmuscl e damage in

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



his |ower back, grain asthma, and a heart nurnur. Fer nandez'
applications of Cctober 1987 and March 1988 were denied w thout
further appeal. Fernandez' June 1989 application was al so deni ed,
but this time he requested and received a hearing before an
adm nistrative |law judge (ALJ). At a hearing on January 8, 1991,1
Fernandez testified that he hurt his back in 1982 and again in 1985
and 1986. As a result, he receives a disability pension fromthe
Union of approximately $629.00 a nonth. Fernandez further
testified that he has not had surgery on his back, he has sone
pain, he is unable to sit or stand for long periods of tinme, he is
able to play darts about two hours each week, he has grain asthma
sonetines, and he can lift between fifteen and twenty pounds. The
ALJ noted that Fernandez' nedical records indicated no remarkable
medi cal abnornmalities. As a result, in May 1991, the ALJ found
Fernandez was not di sabl ed. Testinony from a vocational expert
establ i shed that Fernandez had the residual functional capacity to
perform the full range of light to nedium work as long as he
avoi ded exposure to dust and grain, did not have to clinb, and was
allowed to alternate between standing and sitting. |In particular,
the ALJ noted that Fernandez could work as a truck driver, sales
person, cashier, order clerk, and office machi ne operator.
Fernandez requested review of this decision by the Appeals

Council and submtted additional nedical evidence. The additiona

L' A prior hearing in Decenber 1989 resulted in a decision that
Fer nandez was not di sabl ed. However, the Appeal s Council remanded
the case for further proceedings after the tape of the hearing
could not be | ocated. The hearing held on January 8, 1991 was the
heari ng subsequent to the remand by the Council.
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evi dence | i kew se proved no nedi cal abnornalities, and the counci
deni ed Fernandez' request for additional review in January 1992.
The ALJ's decision, therefore, becane the final decision of the
Secretary.

Fernandez then filed suit in district court in April 1992
seeking review of the Secretary's decision. The district court
referred the case to a mmgistrate judge. The magi strate judge
ordered Fernandez to file a notion for summary judgnent within 60
days, gave the Secretary 120 days to file a notion for summary
judgnent, and granted Fernandez 15 days from service of the
Secretary's notion to file a reply nenorandum The Secretary
answered Fernandez' conplaint and filed a notion for summary
judgnent and a brief in support of the notion. About seven weeks
|ater, wthout Fernandez having filed a notion for sunmary
judgnent, or a notion for extension of tinme, the magi strate judge
recommended granting the Secretary's notion for summary j udgnent on
the grounds that the Secretary's decision appliedthe correct |egal
st andards and was supported by substantial evidence.

Fernandez filed untinely objections to the nmagi strate judge's
report and recommendati on even though Fernandez' counsel received
a notice from the nmagistrate judge that his report and
recommendati on had been filed and that Fernandez had ten days from
the date of receipt of this notice to file witten objections to
t he proposed findings of fact and conclusions of law. The notice
also warned that a failure to object to the findings would

constitute a waiver of the right to attack the factual findings on



appeal . The magi strate al so warned that absol utely no extensi on of
time would be granted to file witten objections to the report.
The nmagistrates' order was docketed on January 6, 1993, and
Fernandez' objections were filed on January 20, 1993. The
obj ecti ons were denied on January 26, 1993. Fernandez then filed
a notion for reconsideration of the magistrate's report and deni al
of the notion for extension of tinme on February 23, 1993. The
magi strate deni ed these notions on March 25, 1993 and j udgnent was
ent ered agai nst Fernandez. Fernandez tinely appeals to this Court.
Di scussi on

Fernandez, who is represented by counsel, argues that the
magi strate judge and the district court violated his due process
rights and exceeded statutory authority by ordering Fernandez to
proceed by filing a notion for sunmary judgnment.? He then argues,
W thout citation to the admnistrative record, that granting the

Secretary's notion for sunmary judgnent was error.

2 Fernandez' counsel contends that the nmagistrate judge's
order to proceed by filing a nmotion for sunmary judgnent was
anbi guous. After reviewing the order, we find the order to be a
clear directive to the parties to proceed by filing notions for
sumary | udgnent. Even if Fernandez' counsel believed that the
magi strate judge's order was anbi guous, the fact of the matter is
that he never filed a notion for summary judgnent, he never opposed
the Secretary's notion for summary judgnent, and he waited until
after the magi strate judge i ssued his report before filing any type
of response. He was warned of the consequences of just such
inaction. In addition, Fernandez' brief to this Court contains no
citation to any authority to support his contention that the
magi strate judge exceeded his authority. At best, his brief
consists of a statenent of facts containing speculation and
irrel evant observations. Argunments mnust be briefed to Dbe
preserved. Yohey v. Collins, 985 F.2d 222, 225 (5th Gr. 1993).
Therefore, we do not address Fernandez' contention that the
magi strate judge exceeded his authority.
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This Court reviews a grant of summary judgnent de novo.
Hansen v. Continental Ins. Co., 940 F.2d 971, 975 (5th GCr. 1991).
Summary judgnent is proper if the noving party establishes that
there is no genuine issue of material fact and that they are
entitled to judgnent as a matter of |aw Canmpbell v. Sonat
O fshore Drilling, Inc., 979 F.2d 1115, 1119 (5th Gr. 1992); Fed.
R Cv. P. 56(c). The party opposing a notion for sunmary j udgnment
may not rely on nere allegations or denials set out in its
pl eadi ngs, but nust provide specific facts denonstrating that there
is a genuine issue for trial. Id.; Fed. R Gv. P. 56(e). On
appeal from summary judgnent, this Court exam nes the evidence in
the light nost favorable to the non-noving party. Sal as .
Carpenter, 980 F.2d 299, 304 (5th Gr. 1992).

The district court's grant of sunmary judgnent was not in
error. Fernandez did not file a notion for summary judgnent, did
not respond to the Secretary's notion for summary judgnent, nor did
he respond tinely with objections to the nmagistrate judge's
recommendation, despite notice of the consequences of such
i nacti on. The Secretary's nenorandum in support of summary
j udgnent includes a thorough di sposition of the undi sputed facts of
the case, a synopsis of Fernandez' nedical reports and opinions,
and the relevant law as applied to the facts of the case. The
menor andumcl early supports the Secretary's deci sion that Fernandez
was not di sabl ed.

This Court reviews the Secretary's decision to deny disability

benefits by reviewng the record for substantial evidence that



woul d support the decision and whether the proper |egal standards
were used in evaluating that evidence. Villav. Sullivan, 895 F. 2d
1019, 1021 (5th Gr. 1990). Substantial evidence is "such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support
a conclusion.” Id. at 1021-22 (citation omtted). I n appl ying
this standard, we do not reweigh the evidence; rather, we review
the entire record to determ ne whet her substantial evidence exists
to support the Secretary's finding. 1d. at 1022.

The Secretary's finding is based on a five-step process used
to evaluate disability clains.® 20 CF.R 8§ 416.920. A finding
that a claimant is disabled or not disabled at any point term nates
the sequential evaluation. 20 CF. R 8 416.920(a); Anthony v.
Sullivan, 954 F.2d 289, 293 (5th G r. 1992). The d ai mant al ways
has the initial burden of establishing that he can no |onger
perform his previous work. [If the Cd ainmant proceeds through al
five steps, then the burden shifts to the Secretary to show that
there is work in the national econony or other substantial work
that the claimant can perform Wen v. Sullivan, 925 F. 2d 123, 125

(5th CGr. 1991). |If the Secretary neets this burden, the clai mant

2 In order to be evaluated as disabled, the claimant: (1)
cannot be performng work that is substantial gainful enploynent;
(2) nust have a severe inpairnent that limts his physical or
mental ability to do basic work activities; (3) nust have an
i npai rment that neets the duration requirenent and is |listed or
equal to one listed in the appendix to the regul ations; (4) cannot
have the residual functional capacity, neasured by physical and
ment al demand, to do work perfornmed in the past; and (5) cannot be
able to performother work. 20 CF. R 8 416.920(b)-(f); Anthony,
954 F.2d at 293.



must then prove that he is not able to performthe alternate work.
Anderson, 887 F.2d at 632-33.

The Secretary's finding of no disability is supported by
substanti al evidence presented during the hearing before the ALJ.
Fernandez did not suffer from debilitating pain. The nedica
records, and Fernandez' own testinony supports a finding that
Fernandez suffered from"di sconfort", intermttent painif he over-
exerted hinself, and sone synptons of pain wth increased
activities.* Fernandez did not take prescription pain nedication.
He di d not undergo surgery or treatnent which woul d be comensur at e
wWth severe pain. There sinply is no objective basis for
Fernandez' conplaints of pain, and no objective findings to
i ndicate that he suffers fromsevere pain.?®

Finally, the testinony of a vocati onal expert established that
a substantial nunber of jobs in the econony existed that Fernandez
could perform given his physical condition. Even with his grain
asthma, and need to alternate sitting and standing, and with an
inability to clinb, the expert testified that there were a si zeabl e
nunber of jobs in the econony for truck drivers, salesperson,
cashiers and order parts clerks--all of which Fernandez had the

capacity to fulfill

4 We give judicial deference to the factfinder's eval uation of
the credibility of subjective conplaints when supported by
substantial record evidence. Villa, 895 F.2d at 1024.

1t is likewi se evident fromthe record that Fernandez' heart
mur mur does not inpose functional |limtations.
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Nei t her the nedi cal evidence in the record nor Fernandez' own
testinony support a conclusion that the pain associated with his
back injury, conmbined with his grain asthma and heart murnur, is
di sabl i ng. In addition, expert testinony supports a finding that
Fernandez i s capabl e of perform ng a nunber of jobs in the present
econony. Therefore, substantial evidence exists to support the
Secretary's decision that Fernandez is not disabl ed.

Concl usi on

Based on the foregoing, the decision of the district court is

AFFI RVED.



