UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3300
Summary Cal endar

RUSSELL M:DONALD,
Plaintiff,
CARDI OLOGY CENTER
I ntervenor-Plaintiff,
vVer sus
TRANS ATLAS MARI NE CORP., ET AL.
Def endant s.
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RUSSELL STEGEMAN, appeari ng

on his own behalf & in his

capacity as a partner of the

former partnership known as
St egeman & Fal con

Movant - Appel | ant,
vVer sus
TI MOTHY J. FALCON
Movant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(CA-91-2913- E- Mb)

(Decenber 17, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on



Russel | Stegeman appeals fromthe district court's allocation
of attorney's fees between his forner lawfirmand a forner partner
of that firm W AFFIRM

| .

The facts are not disputed. In April 1989, Stegenman and
Ti not hy Fal con execut ed an agreenent prepared by Stegeman, form ng
a law partnership -- Stegeman & Fal con. The agreenent provided
t hat St egeman and Fal con woul d share partnership profits and | osses
on a two-thirds and one-third basis, respectively, and did not
contain any termnation provisions for the allocation of
partnership files or fees earned post-term nation.

On April 27, 1989, Russell MDonald (the plaintiff in this
action) executed a contract retaining the partnership to represent
him in his personal injury suit against Trans Atlas Marine
Cor por ati on. (WIlliam Perry, an associate of the partnership,
brought Russell MDonald to the firm Perry had a separate
agreenent with the partnership pursuant to which he would be
entitled to 33 1/3% of any fee collected by the partnership.)

The partnership was dissolved by the nutual consent of
St egeman and Fal con on March 13, 1990. By letter dated March 23,
McDonal d di scharged Stegeman and Associ ates, the successor firm
conposed of Stegeman and Perry. That sanme day, MDonal d executed

a retainer contract wwth Falcon, and arranged for his file to be

the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



transferred to Falcon from Stegeman and Associ ates. Nei t her
St egeman nor Perry perfornmed any | egal services for McDonal d after
March 13, 1990.

Falcon filed a seaman's suit on MDonald' s behalf in the
district court in August 1991. Falcon perforned basically all of
the legal work on this action after the suit was filed, including
the negotiation of favorable settlenents of MDonald' s Jones Act
and mai nt enance-and-cure clains and the medical clains of various
health care providers. Fal con also assisted with MDonal d' s
creditor's claimin the Trans Atl as bankruptcy.

I n Decenber 1992, Stegeman and Perry intervened in MDonald's
action, seeking a portion of the contingent fee. The parties and
the district court agreed to resolve the conpeting clains for
apportionnent of the fee by cross notions for summary judgnent.
The district court held that "the S & F partnership is entitled to
receive, on a quantumneruit basis, 10 %of the total fee, and that
Falcon is entitled to receive 90 % of the total fee". St egeman

filed a tinely notice of appeal.?

2 The notice of appeal states that "Russell Stegenman hereby
appeals ..."; Perry's nane does not appear in either the caption or
the body of the notice. Accordingly, Stegeman's notice of appeal
did not invoke this court's jurisdiction as to Perry. Fed. R App.
P. 3(c); see Torres v. Qakland Scavenger Co., 487 U S. 312 (1988).
The reference to Perry in the appellant's brief is insufficient to
secure appellate jurisdiction over an appellant not specifically
named in the notice of appeal. See Samaad v. City of Dallas, 922

F.2d 216, 219 (5th Cr. 1991).



.

St egeman contends that the district court erred as a matter of
| aw by apportioning the contingent fee on a quantumneruit basis in
accordance with Matter of P & E Boat Rentals, Inc., 928 F. 2d 662
(5th Gr. 1991). Stegeman asserts that the fee remai ned an asset
of the former partnership and should have been all ocated pursuant
to the partnership agreenent. He maintains that P & E Boat Rental s
i's i napposite because this dispute is between fornmer partners, not
unrel ated attorneys, and a witten partnership agreenent exists.?3

In P & E Boat Rentals, our court affirmed an apportionnent of
a contingent fee between two attorneys who jointly represented a
maritime personal injury claimant. 1d. at 663. The attorneys did
not have a witten agreenent respecting the terns of the
representation or the apportionnent of the contingent fee. 1d. To
resolve the dispute, the district court applied Louisiana |aw,
including its ethical standards and rules. ld. at 664.
Disciplinary Rul e 2-107 of the Code of Professional Responsibility

(CPR)* provided that fees between | awers who are neither partners

3 As noted, the facts are not in dispute. "Sumrmary judgnment is
appropriate if the noving party establishes that there is no
genuine issue of material fact and that it is entitled to a
judgnent as a matter of law'. Lindsey v. F.D.I.C, 960 F.2d 567,
570 (5th Gr. 1992). Qur reviewis de novo. Id.

4 Rul e 20. 04 of the UniformLocal Rules for all Louisiana United
States District Courts adopted the Rul es of Professional Conduct of
the Louisiana State Bar Association (RPC). Rule 1.5(e) of the RPC,
whi ch becane effective in Louisiana on January 1, 1987, enbodies
t he substance of CPR D.R 2-107 (applied in P & E Boat Rentals) and
provides that |awers not of the sane firmmmay divide a fee only
if:

(D The division is in proportion to the
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nor associates may be divided only on a quantum neruit basis.
Using that standard, the district court determned that each
attorney should receive paynent for the services he perfornmed and
the responsibilities he assuned. P & E Boat Rentals, 928 F.2d at
664. Qur court rejected the appellant's contention that the
district court erred by refusing to enforce an alleged oral
agreenent between the |awers and held that "[t]he record clearly
establishes that there was neither a joint assunption of
responsibility nor equi val ent per f or mance of servi ces.
[ Furthernore, n]Jo contract between counsel which is in conflict
wth controlling ethical standards should be recognized and
enforced by the court".® Id. at 665.

The fact that Stegenman and Falcon were partners does not
renove this case fromthe anbit of P & E Boat Rentals. Even though

the partnership retained its juridical personality after the date

services perfornmed by each lawer or, by witten
agreenent with the client, each |awer assunes
joint responsibility for the representation;

(2) The client is advised of and does not
object to the participation of all the |awers
i nvol ved; and

(3) The total fee is reasonable.

RPC 1.5(e); see P & E Boat Rentals, 928 F.2d at 664. RPC 1.5(a)
sets forth the factors to be used in determ ning the reasonabl eness
of a fee, which were fornerly found in CPR D.R 2-106. See P & E
Boat Rentals, 928 F.2d at 664-65 n. 4.

5 Rule 1.5(e)(1) of the RPC nodified the earlier CPR, which
required division of fees based on the proportion of services
rendered, to allowa witten agreenent apportioning fees on a basis
ot her than proportion of services rendered, but only if by witten
agreenent with the client in which each |awer assunes joint
responsibility for the representation.

- 5 -



of termnation (March 13, 1990) for |iquidation purposes, La. Cv.
Code Ann. arts. 2834, 2835 (West 1990), MDonal d di scharged the
partnership on March 23, 1990. In so doing, he dissolved his
contract with the partnership. See Keys v. Mercy Hospital of New
Ol eans, 537 So. 2d 1223, 1225 (La. . App. 4th Cr. 1989) ("where
a party to a contingency fee agreenent discharges his attorney
before the fee is earned the attorney's nmandate is revoked, the
contract is dissolved and quantumneruit provi des the proper basis
for recovery") (italics added); Scott v. Kenper Ins. Co., 377 So.
2d 66, 70 (La. 1979) ("an attorney can neither force his continued
representation of a client who wi shes to di scharge him nor obtain,
by any neans, a proprietary or ownership interest in the client's
claint).

Based on P & E Boat Rentals, the district court properly
determned that (1) the fact that Stegeman and Fal con had been
partners, whose relationship was governed by a witten agreenent,
is relevant only for the purpose of allocating that portion of the
contingent fee attributable to the efforts of the forner
partnership; (2) for all intents and purposes, the forner
partnership should be treated as a prior, unrelated counsel,
di scharged by its client, wthout cause; and (3) w thout a post-
di ssol ution agreenent or provision in the partnership agreenent?

provi di ng ot herwi se, the partnership asset |left for collection was

6 St egeman, who drafted the partnership agreenent between him
and Fal con, does not deny that the agreenent is silent regarding
the disposition of files and fees earned followi ng the term nation
of the partnership.



its quantum neruit claim for its services rendered prior to the
di schar ge. The fornmer partnership thus was entitled to
conpensation on a quantumneruit basis for its services rendered to
the date of discharge. See Hebert v. State FarmliIns. Co., 588 So.
2d 1150, 1152 (La. C. App. 1st GCr. 1991) ("[a]n attorney
di scharged by his client, unless discharged for cause, is entitled
to paynent for his services on a quantum neruit basis[; and when]
the client subsequently retains anot her attorney, the fee shoul d be
apportioned according to the respective services and contri butions
of each attorney, as well as any other relevant factors") (italics
added). The district court properly followed P & E Boat Rental s by
apportioning the fee on a quantum neruit basis.

The district court acknow edged that agreenents executed
followng the termnation of the partnership and agreenents
containing fee-splitting arrangenents between unrel ated attorneys,
or in a post-term nation context, have been upheld by Louisiana

courts.” The district court concluded correctly that apportionnent

! See Roy v. Gravel, 570 So. 2d 1175, 1180-81 (La. C. App. 3d
Cr. 1990) (post-dissolution agreenent between fornmer partners
constituted a private settlenment which governed fees earned
followng termnation, because the partners expressly assuned
handl i ng of ongoi ng cases for the benefit of the fornmer partnership
and established an account for the fornmer partnership into which
fees were to be deposited), wit denied, 573 So. 2d 1118 (La

1991); Scurto v. Siegrist, 598 So. 2d 507, 509-10 (La. C. App. 1st
Cr.) (fee-splitting provisions in joint representation agreenent
bet ween unrel ated attorneys uphel d because the client consented to
the arrangenent and both attorneys assuned responsibility for
handling the case), wit denied, 600 So. 2d 683 (La. 1992);

Law ence v. Wnne, 598 So. 2d 1293, 1294-95 (La. C. App. 4th Cr.)
(another fee splitting dispute between Falcon and Stegenman, in
which a term nation provision in an enploynent contract was uphel d
because the provision specified that the fee arrangenent woul d not
be altered by the contract's termnation and the requisites of CPR

-7 -



of the fee pursuant to the partnership agreenent was i nproper
because (1) the agreenment did not contain a specific post-
termnation provision that the partnership's term nation woul d not
alter the fee-division arrangenent set forth therein, and (2) such
an allocation wuld violate RPC Rule 1.5, inasnmuch as Stegenman had
not perfornmed, or assuned joint responsibility for, any of the work
done on the MDonald file, nor had the client agreed to such an
arrangenent . 8
L1,
The judgnent of the district court is

AFFI RVED.

Rule 1.5 were net), wit denied, 604 So. 2d 969 (La. 1992).

8 St egeman contends for the first tine on appeal that we should
reject the quantumneruit theory of fee apportionnent and adopt a
"no extra conpensation" rule, whereby "fees earned after
di ssolution nmust be shared by the fornmer partners according to
their right to fees in the forner partnership". Al t hough this
contention presents a purely |legal issue, our refusal to consider
it does not result in a mscarriage of justice, because the quantum
meruit apportionnent of the fee rewards the relative efforts of
each attorney in accordance with the requirenents of RPC Rule
1.5(e). See Lindsey, 960 F.2d at 572.
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