IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3298

Bl LLY R WHALEN,
Pl ai ntiff-Appellant,
ver sus
PRENTI SS H CARTER, JR , ET AL.,
Def endant s- Appel | ees.
ok ok K % K Kk x % %
CLAUDE SHARKEY,
Pl ai ntiff-Appellant,
vVer sus
THE BANK OF GREENSBURG, ET AL.,
Def endants - Appel |l ees.
ok ok K % K Kk x % %
JOHN FUSSELL,
Pl ai ntiff-Appellant,
vVer sus
THE BANK OF GREENSBURG, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Mddle District of Louisiana
(CA 88 739 BM 1)

(April 28, 1994)



Bef ore REAVLEY and JOLLY, Circuit Judges, and PARKER, District
Judge.

PER CURI AM **
BACKGROUND
The background of this case is sufficiently set forth in

Whalen v. Carter, 954 F.2d 1087 (5th Gr. 1992) ("Walen I"). W

add little to those facts. Although this case has |linped forward
for several years, it has never cone to trial. It has previously
el uded resolution, but the time has now cone.

The appel l ants' clains arose out of alleged fraudul ent
transactions that involved the Bank of G eensburg, Carter Mobile
Honmes, Inc. (CMH), a Louisiana corporation, and Prentiss H
Carter, Jr. and Associates (PHC & Associates), a real estate
partnership in comendam At the tinme of the suits the
appel I ants owned debentures that CWVH had issued, were
shareholders in CvH, and were partners in PHC & Associ at es.

The appellants alleged in their conplaints that the
def endants conspired to conplete certain inproper preferential
transfers of noney shortly before CVH went bankrupt, which
all egedly caused a decrease in the value of the appellants

investnment. The appell ants sought individual damages under state

Chi ef Judge of the Eastern District of Texas, sitting by
desi gnation

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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tort theories and then took the grand route for danmages under
RICO for the dimnution in value of their interest in PHC &
Associ ates and the loss in value of their debentures and stock.
The district court granted sunmary judgnment in favor of the
defendants. (The specifics of the district court's actions are
set forth in Wualen |.)

On appeal in Wialen |, we affirmed nost of the district
court's judgnent but reversed and renmanded the case to the
district court with instructions that it only determ ne whet her
the appellants, as limted partners, had satisfied statutory RI CO
standing requirenents. On remand, the district court concl uded
that the plaintiffs did not have standing as limted partners to
sue under RICO because the plaintiffs did not denonstrate that
they suffered injuries "by reason of" the conm ssion of predicate
acts which constitute a violation of 18 U S.C. § 1962. The court
then again granted the defendants' notion for summary judgnent.
We affirm

DI SCUSSI ON

Rl CO provi des that any person injured in his business or
property by reason of a violation of 18 U S.C. § 1962 may sue for
t he damages he sustai ns. The Suprenme Court interpreted this
provision only weeks after Wialen | was decided in Hol nes v.

Securities Investor Protection Corp., 112 S. C. 1311 (1992). 1In

Hol nes, the Court applied a proxinmate cause test which mandates
that sone direct relation is required between the injurious

conduct alleged and the injury asserted by a plaintiff in a R CO



claim ld. at 1318. See al so Ccean Enerqy |11, Inc. v. Al exander

& Al exander, Inc., 868 F.2d 740, 744 (5th Gr. 1989) (applying a

proxi mate cause test to determ ne whether a person is injured "by
reason of" a RICO violation). The Court opined that allow ng
suits by those injured only indirectly would open the door to
"massi ve and conpl ex damages litigation” which would burden the
courts and "underm ne the effectiveness of trebl e-danmages suits.™

ld. at 1321, citation omtted.

The reasoning in Holnes applies here. The appellants only
denonstrate that they m ght have been injured indirectly through
acts directed toward the partnership. As the district court
pointed out, the only act alleged by the appell ants which
arguably may have directly injured themis their claimthat the
def endants "procured substantial funds fromplaintiffs through
fal se statenents for the purported operation of the partnership
when it was not required and was controlled and used for the
personal benefit of these defendants."” The appellants' case
hangs by a thin thread; even if this allegation could satisfy the
requi renment of multiple acts under RI CO the appellants did not
proffer any evidence to support this allegation other than
Whal en's single affidavit which averred that the appellants were
requi red to make unnecessary paynents to the partnership "from
tinme totinme." Furthernore, the appellants' conplaint does not
denonstrate how they were actually injured by the all eged
m srepresentations. Summary judgnent was appropriate because the

record taken as a whole could not lead a rational trier of fact



to find for the appellants. Rodriguez v. Pacificare of Texas,

Inc., 980 F.2d 1014, 1019 (5th Gr.), cert. denied,

113 S. C. 2456 (1993).

The appel |l ants conplain that they should have been all owed
further discovery in order to substantiate this and other cl ains,
but we agree with the district court that additional discovery
was not justified. 1In Walen I, we recognized that the district
court would abuse its discretion by denying discovery requests
(on remand) if it determned that the plaintiffs have statutory
standing to assert their RICOclains. 954 F.2d at 1098 n. 11
As the district court determ ned, however, the appellants do not
have statutory standing. The appellants cannot now seek to go on
a fishing expedition in order to substantiate RI CO cl ai ns that
have failed to reach fruition after years of contention in the
courts.

In Whalen I, we also instructed the district court to
consider whether it could exercise jurisdiction over the state
| aw cl ai nrs asserted by Whalen, and the district court properly
concluded that it should not do so.! Once the district court
determ ned that no federal clainms remained, it was within the
court's discretion to refuse to entertain the state clains.

Finally, the appellants conplain that the district court

inproperly refused to allow themto anend their conpl aint and

' I'n Walen |, we stated that the district court possibly
had jurisdiction over the state clains because "Wal en m ght have
the requisite standing to assert his RICO clains . C
954 F.2d at 1097.



realign the parties under F.R C.P. 17(a) so that the partnership,
whi ch arguably suffered a direct injury, could be added as a
plaintiff. Qur reviewis limted to determ ning whether the
trial court's denial was an abuse of discretion. Gegory v.
Mtchell, 634 F.2d 199, 203 (5th Cr. 1981). The district
court's decision to dispose of this ancient case instead of
casting it in an entirely new and questi onable |ight cannot be
deenmed an abuse of discretion.

AFFI RVED.



