IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3294

MURPHY EXPLORATI ON &
PRODUCTI ON COVPANY,
Pl ai ntiff-Appellant,

ver sus

W LLI E EARL DAVI S,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(92- CV-2957)

(Novenber 17, 1994)

Before H G3@ NBOTHAM and WENER, Circuit Judges, and KAUFNAN',
District Judge.

PER CURI AM **

Mur phy Expl oration & Producti on Conpany paid Wllie Earl Davis
i nsurance benefits for nonwork-related injuries. Mirphy sought to
set off these anounts against Davis's later claimfor danmages and
mai nt enance and cure from Murphy. The district court denied any

setof f and deni ed | eave to countercl ai mon grounds of untineliness.

District Judge of the District of Maryland, sitting by
desi gnation

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



We affirmed. Miurphy, in the present suit, seeks recovery of the
benefits it clains were erroneously paid. The district court ruled
that the claimis barred by issue preclusion. W affirmon the
grounds of claim preclusion.

Davi s argues that Murphy's current claimis barred because it
was a conpulsory counterclaim in the earlier proceeding. A
counterclaimis conpulsory "if it arises out of the transaction or
occurrence that is the subject matter of the opposing party's
clabm" Fed. R CGv. P. 13(a). In applying this transacti onal
test, courts consider the simlarity of issues of fact in the
original claimand the counterclaim See 6 Charles A Wight et

al ., Federal Practice and Procedure 8§ 1410, at 52-55 (2d ed. 1990).

Davis's clai mfor repaynent of the i nsurance benefits arises out of
the sanme accident that gave rise to the negligence and
unseaworthiness clains in the original suit. Therefore, the claim
to recover benefits was a conpul sory counterclaim Because Davis
did not tinely assert this claimin the first proceeding, claim
preclusion bars this suit.

AFFI RVED.



