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Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Son Tran appeal s his conviction and sentence for conspiracy to
di stribute crack cocaine, in violation of 21 U S.C. 88 841(a)(1),
846 (1988). Finding no error, we affirm

The governnent received information fromits informnt, Ray
Fortune, that Kathleen Kanost! was distributing crack cocaine.

Thr ough Kanost, Fortune nmade three separate controlled buys at 5111

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the I egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.

. Kanost, a co-defendant with Tran, entered into a plea
agreenent with the governnent before trial.



Cannes Street in New Ol eans. During tw of the buys, a red Camaro
owned by Tran was seen parked outside the residence. Pursuant to
a search warrant for the residence, l|law enforcenent officials
sei zed several pieces of crack cocaine and a gold nedallion which
had the nane "Sonny Tran" engraved on it.

Tran was charged with conspiracy to distribute crack cocai ne,
in violation of 21 U S. C 88 841(a)(1l), 846. During the trial
Kanost testified that she purchased crack cocaine, on at | east one
occasion, from a person known to her as "Sonny". Kanost | ater
identified the defendant as "Sonny". Jessie Hanpton, a nenber of
a nei ghbor hood associ ation, also testified that he had, on several
occasi ons, observed what appeared to be drug transactions at the
door or wi ndow of the residence at 5111 Cannes Street. He further
testified that he had seen Tran conduct several transactions in
front of the residence.

Follow ng the jury's guilty verdict, Tran was sentenced to 145
months of inprisonnent, followed by three years of supervised
release. Tran filed a tinely notice of appeal.

Tran first contends that the district court erred in
instructing the jury on the governnent's burden of proof. After
reviewing the record, we conclude that the court correctly
instructed the jury that the "[g]overnnent has the burden of
proving [Tran] guilty beyond a reasonable doubt." W therefore

reject his first contention on appeal.?

2 Tran's argunment that the district court inproperly
shifted the burden of proof by giving an exanple of what
constitutes a conspiracy, is entirely without nerit.
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Tran next contends that the evidence was insufficient to
support his conviction. In assessing a challenge to the
sufficiency of the evidence, we nust consider the evidence in the
i ght nost favorable to the verdict and nust afford the governnent
the benefit of all reasonable inferences and credibility choices.?
The evidence is sufficient if a rational trier of fact could have
found the essential elenents of the offense beyond a reasonable
doubt based upon the evidence presented at trial.*

To prove that Tran conspired to distribute crack cocai ne, the
gover nnment nust prove beyond a reasonabl e doubt that (1) there was
a conspiracy to distribute crack cocaine; (2) Tran knew about the
conspiracy; and (3) Tran voluntarily joined in the conspiracy.?®
Based upon the testinony of Kanost and Hanpton, as well as the
evi dence seized by | aw enforcenent officials, a rational trier of
fact could have found that Tran knew of and voluntarily
participated in the conspiracy to distribute crack cocaine.® W
therefore conclude that the evidence was sufficient to support
Tran's conviction.

Lastly, Tran contends that the district court erred in finding
that he was a | eader of the conspiracy for purposes of assessing a

four-level increase to his base offense | evel, pursuant to U.S. S. G

3 United States v. Ayala, 887 F.2d 62, 67 (5th GCr. 1989).
4 | d.
5 United States v. Hernandez-Pal aci os, 838 F.2d 1346, 1348

(5th Gir. 1988).

6 Tran does not dispute the existence of a conspiracy to
di stribute crack cocai ne.
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§ 3Bl.1(a).’ According to that section, district courts are
directed to increase a defendant's base offense | evel by four "[i]f
the defendant was an organizer or leader of a crimnal activity
that involved five or nore participants or was otherw se
ext ensi ve. " W review the district court's application of the
gui delines de novo, and its factual findings for clear error.3
Speci al Agent Watt Evans of the Bureau of Al cohol, Tobacco, and
Firearns testified that based upon his interviews, "it was comon
know edge if you say who is selling drugs at 5111 Cannes Street,
who is the boss out there[.] Son Tran was." Based upon this
testi nony, we cannot conclude that the district court clearly erred
infinding Tran to be a | eader of the conspiracy. Consequently, we
hold that the district court properly applied U S.S.G § 3Bl1.1(a)
in assessing a four-level increase.®

Accordingly, the defendant's conviction and sentence are

AFFI RVED.

! See United States Sentencing Conmm ssion, Guidelines
Manual (Nov. 1992).

8 United States v. Rodriguez, 897 F.2d 1324, 1325 (5th
Cr.), cert. denied, = US |, 111 S C. 158, 112 L. Ed. 2d
124 (1990).

o Tran al so contends for the first tinme on appeal that he
was deni ed his Sixth Arendnent right to the effective assi stance of
counsel. Cainms of ineffective assistance of counsel not raised
bel ow general ly cannot be resolved on direct appeal. See, e.g.
United States v. Ugal de, 861 F.2d 802, 804 (5th Cr. 1988), cert.
denied, 490 U.S. 1097, 109 S. C. 2447, 104 L. Ed. 2d 102 (1989).
We therefore decline to consider the issue on this direct appeal.
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