IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3268

ROGER DEAL YATES,
Pl ai ntiff-Appellant,
V.
BRUCE N. LYNN ET. AL.,
Secretary, Departnent of Corrections,

State of Louisiana
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA-91- 0866- B)

(February 15, 1995)
Before KING EMLIO M GARZA, and DeM3SS, Circuit Judges.

PER CURI AM *

This case centers on the proceedi ngs surroundi ng Roger Deal
Yates's Ei ghth Anendnent clains against officials in the
Loui si ana Departnment of Corrections. Yates, an inmate at
Loui siana State Penitentiary in Angola, proceeding pro se and in
forma pauperis, appeals the district court's grant of the

def endants' notion for sunmary judgnent and the district court's

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



denial of his own notion for prelimnary injunctive relief. W

affirm

| . BACKGROUND

Roger Deal Yates suffers froma congenital joint laxity in
both of his knees. The di sease decreases the stability of
Yates's knees, and al though this condition cannot be cured, the
progression of the di sease can be slowed w th physical therapy
and nedi cati on.

In 1984, while Yates was inprisoned in the Louisiana State
Penitentiary, the district court entered a stipulation and order
as an ancillary matter to other pending litigation involving
Yates and the Loui siana Departnent of Public Safety and
Corrections ("LDPSC'). The LDPSC and Yates stipulated, inter
alia, to Yates's knee problens and noted that in June of 1984
Yates received "arthroscopic partial nedical neniscectony on his
right knee." Additionally, Yates and the LDPSC stipul ated that,
pursuant to the recomrendati ons of an LDPSC orthopedi c surgeon,
Yates receive a special duty classification. Specifically, the
stipulation provided that Yates be given the duty status of:

"Limted Duty (permanent by Court order), diagnosis:
unst abl e ri ght knee.

LIMTATIONS: No deep stooping or deep kneebends,
no clinmbing, no heavy lifting and no prol onged
standi ng. (Prolonged Standi ng neans no standing for
over two consecutive hours without a 10 m nute rest
period)."

Moreover, the stipulation provided that "[t]he Iimtations of
this duty status nmay not be nodified except upon witten
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recommendation of a Board Certified Othopedic Surgeon after
proper exam nation." The district court entered an order on
January 17, 1985, recognizing the stipulation and decreeing that
"the [LDPSC] . . . place Roger Yates in the duty status
stipulated to by the parties.”

After the Yates's classification status was resol ved he was
returned to the main prison. The next year, Yates's problens in
his | eft knee worsened, and he was placed on no duty status and
was given a knee brace for his left leg. Later, in an effort to
i nprove his condition, Yates was provided with crutches and a
brace for his other knee. Additionally, while living in the main
prison unit, Yates traveled to the prison hospital each day in
order to receive physical therapy.

Apparently, as the result of a civil action instituted when
his condition deteriorated, Yates was transferred back to the
hospital ward of the prison in Novenber of 1988. Wile in the
hospi tal ward, Yates received physical therapy including various
| eg strengthening exercises and hot water treatnents to alleviate
stiffness and cranping. The treatnents were so beneficial to
Yates that he only needed his braces for |[imted purposes.

Addi tionally, other characteristics of the hospital were hel pful
to Yates's condition. Specifically, Yates was not required to
wal k very far to receive neals or nedication, and he was not
required to clinb any steps. During this tinme Yates did not have

a job assignnent, and was classified with a "no duty" status.



Yat es, however, recounted that he sonetines hel ped "elderly
inmates on the wards and in the therapy room™

In April of 1991, Yates was transferred out of the hospital
and back into the general dormtory. Prior to his transfer,
Yat es expl ai ned, he attenpted to informa prison physician, Dr.
Perego, about his need to be in the hospital. The entreaties
fell on deaf ears, according to Yates, and he was transferred
back to the dormtories. Dr. Perego |later testified that he did
not recall the specifics of his conversation with Yates, but Dr.
Perego did recollect that he recommended Yates's transfer "based
on the fact that we felt like, at that tine, that his condition
was stable and that hospitalization was no | onger required." Dr.
Perego descri bed that he reviewed Yates's chart in conjunction
wth his duty status, and Dr. Perego concluded that Yates "is
able to work, no prolonged standing or wal king nore than two
hours. Should have a 10-m nute break every two hours. [Yates]
is not to do any goose-picking, no |ladder clinbing. Can go up
and down stairs, can nop and sweep." Dr. Perego, however, made
t hese determ nations, based only on Yates's "chart" and w t hout
any exam nation of Yates's knees.

Yat es conpl ained that conditions in the dormtories for
treating his leg are insufficient. Although there are weight-
lifting and exercise facilities in an adjacent dormtory unit,
Yates contends that they are far away from where he i s housed,

and they do not provide adequate treatnent for his knees. Yates

did admt that he is able to perform"isonetric" exercises



W t hout any special equipnent, but these exercised are of limted
utility. Additionally, Yates testified that in the regular
prison dormtories he is not given proper nedication. NMbreover,
Yates maintains that, to the detrinment of his knees, he is
required to walk further to get his neals and his nedicine in the
general dormtory than he was in the hospital unit. Yates also
conplains that prison officials failed to provided himw th knee
braces.! Specifically, Yates noted that his left knee brace was
broken in 1989, but that its disfunction only becane a probl em
when he was transferred out of the hospital and his knees began
to weaken. In the general dormtory, just as in the hospital
unit, Yates is not required to performany work duties.

According to Yates, his transfer out of the hospital has had
a negative effect on his knees. Yates stated that his knees have
regressed to the condition they were in prior to his 1988
transfer to the hospital unit. Finally, while Yates is aware
that the prison no | onger enploys a physical therapist, Yates
contends that he could provide adequate treatnent to hinself if

he were all owed access to hospital unit's equipnent.

! There is sone indication that the braces were repaired in
March of 1993. This evidence, however, was not before the
district court when it nmade its sunmary judgnent determ nation.
Thus, we may not consider it in our review of the district
court's decision on the notion, for "[a]lthough on summary
judgnent the record is reviewed de novo, this court, for obvious
reasons, wll not consider evidence or argunents that were not
presented to the district court for its consideration in ruling
on the notion." Skotak v. Tenneco Resins, Inc., 953 F.2d 909,
915 (5th Cr. 1992).




Al l eging that his housing transfer constituted deli berate
indifference to his nedical needs, in Septenber of 1991, after
filing an internal conplaint, Yates filed a claimunder 42 U S. C
8§ 1983. Yates also noved for a prelimnary injunction. Both
parties then noved for sunmary judgnent. After evidentiary
hearings on the prelimnary injunction (held before the notions
for summary judgnent were filed), a magi strate judge recomrend
that Yates's notions be denied and that the defendants' notion be
granted. The district court agreed with the nmagi strate judge's
recomendati on and denied Yates's notions for prelimnary
injunctive relief and summary judgnent, but granted the

def endants' summary judgnent notion. Yat es appeal s.

1. STANDARD COF REVI EW
Initially we note that because Yates is proceeding pro se,
we "construe his allegations and briefs nore permssively." SEC

v. AMX, Int'l, Inc., 7 F.3d 71, 75 (5th G r. 1993); see also

Hughes v. Rowe, 449 U. S. 5, 9 (1980) ("It is settled |law that the

all egations of [pro se] conplaints, however inartfully pleaded,
are held to |l ess stringent standards than formal pleadi ngs

drafted by a lawer." (internal quotations and citation
omtted)).

Additionally, in the review of a grant of summary judgnent,
we conduct our inquiry de novo, applying the sanme criteria used
by the district court inits initial exam nation of the issue.

Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th Cr. 1994);




Conkling v. Turner, 18 F.3d 1285, 1295 (5th G r. 1994).

Initially, we exam ne the applicable law to ascertain the

materi al factual 1ssues. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986); King v. Chide, 974 F.2d 653, 655-56 (5th

Cir. 1992). W then review the evidence bearing on those issues,
viewi ng the facts and inferences drawn fromthat evidence in the

Iight nost favorable to the nonnoving party. Lenelle v.

Uni versal Mqg. Corp., 18 F.3d 1268, 1272 (5th GCr. 1994); ED C v.

Dawson, 4 F.3d 1303, 1306 (5th Gr. 1993), cert. denied, 114 S
Ct. 2673 (1994). After this process, sunmary judgnment is proper
"if the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
FED. R CQv. P. 56(c).

Additionally, Rule 56(c) of the Federal Rules of G vil
Procedure prescribes that the party noving for summary judgnent
bears the initial burden of informng the district court of the
basis for its notion and of identifying the portions of the

record that it believes denonstrate the absence of a genui ne

i ssue of material fact. Celotex Corp. v. Catrett, 477 U. S. 317,

323 (1986); Norman v. Apache Corp., 19 F.3d 1017, 1023 (5th Gr.

1994). If the noving party neets its burden, the burden then
shifts to the nonnoving party who nust establish the existence of

a genuine issue for trial. Matsushita Elec. Indus. Co. v. Zenith

Radi o, 475 U. S. 574, 585-87 (1986); Norman, 19 F.3d at 1023.



Not ably, the non-noving party cannot carry its burden by sinply
show ng that there is sone netaphysical doubt as to the materi al

facts. Mat sushita, 475 U. S. at 586. | f, however, "the evi dence

is such that a reasonable jury could return a verdict for the
non-noving party,"” summary judgnent will not lie. Anderson, 477
U S. at 248.

Deci sions regarding whether to grant a prelimnary

injunction "rest with the sound discretion of the trial court."”

Hay v. Waldron, 834 F.2d 481, 484 (5th Cr. 1987). Accordingly,
we W Il not upset the denial of a prelimnary injunction absent

an abuse of discretion. | d.

[11. DI SCUSSI ON
It is well settled that while "the Constitution does not
mandat e confortable prisons, [it] does not permt inhumane
ones[,] . . . [and] the treatnent a prisoner receives in prison
and the conditions under which he is confined are subject to

scrutiny under the Ei ghth Arendnent."” Farner v. Brennan, 114 S

Ct. 1970, 1976 (1994) (internal quotations and citations
omtted). O course, a prisoner's bare claimof mstreatnent

w Il not support an allegation of unconstitutional treatnent.

Rat her, for a prisoner to prevail in a claimthat the om ssions
of a prison official violated the Ei ghth Amendnent's prohibition
agai nst cruel and unusual punishnent, the prisoner nust
denonstrate that: (1) the deprivation alleged is sufficiently

serious, "resulting in the denial of the mnimal civilized



measure of life's necessities,”" Farner v. Brennan, 114 S. C. at

1977 (quoting Hudson v. MM llan, 112 S. C. 995 (1992)); and (2)

the prison official acted with " deliberate indifference to the

inmate health or safety.'" [d. (quoting Wlson v. Seiter, 501

U S 294, 297 (1991)). This is a high standard, and as the
Suprene Court recently descri bed:
[A] prison official cannot be held Iiable under the
Ei ght h Amendnent for denying an i nmate humane
conditions of confinenent unless the official knows of
and di sregards an excessive risk to inmate health or
safety; the official nust both be aware of facts from
whi ch the inference could be drawn that substanti al
ri sk of serious harmexists, and he nust also draw the
i nference.
ld. at 1979.
Mor eover, when an inmate seeks injunctive relief for ongoing
prison conditions, "the subjective factor, deliberate
i ndi fference, should be determned in light of the prison

authorities' current attitudes and conduct.” Helling v.

McKi nney, 113 S. . 2475, 2483 (1993); accord Farner, 114 S. O
at 1983. Additionally, to survive sunmary judgnment on his
request, a prisoner "must cone forward with evidence from which
it can be inferred that the defendant-officials were at the tine
suit was filed, and at the tine of summary judgnent, know ngly
and unreasonably di sregarding an objectively intolerable risk of
harm and that they will continue to doso . . . ." Farner, 114
S. . at 1983.

Qur review of the record in this case indicates that, in
addition to LDPSC s admtted know edge of Yates's history of
medi cal problens in his knees, there is no question of fact about
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t he seriousness of Yates's knee condition. It has been and
continues to be serious. Nevertheless, sumary judgnent is stil
proper, because Yates failed to raise a question of material fact
regardi ng the defendants' indifference to or disregard of this
medi cal condition. Dr. Perego testified that he knew of Yates's
knee problens, and transferred Yates only after reviewing Yates's
medi cal records. Although he m stakenly noted that plaintiff
could clinb stairs, Yates was not required to clinb stairs in his
wor k assignnment or in carrying out his daily affairs. Moreover,
an error in a treatnent decision, even one that would constitute
medi cal mal practice, is insufficient to sustain a claimfor an

Ei ght Anmendnent violation. See Farner, 114 S. . at 1978

("Eight Arendnent liability requires nore than ordinary |ack of

due care . (internal quotation and citation omtted)).
Thus, while Dr. Perego knew of Yates's condition, there is
nothing to indicate that Dr. Perego was indifferent to or

reckl essly disregarded the risk of deterioration of Yates's
knees. Dr. Perego reviewed Yates's record and determ ned, albeit
possi bly incorrectly, that Yates's condition would not
deteriorate if Yates were transferred.

Simlarly, Yates has not raised a question of material fact
regarding the culpability of the LDPSC officials in their
treatnent of Yates during the period following his transfer and
t hrough the summer of 1991. Wile Yates was unable to attend

physi cal therapy, there is no question that he was afforded

access to nedication and nedical care, including several visits
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to physicians at the prison as well as treatnent by an orthopedic
specialist. Although this treatnent nay not have been as
effective as the daily physical therapy Yates received in the
hospital and the treatnent nmay have failed to abate the
deterioration of the condition of his knees, the prison officials
did not act without concern to Yates's health or safety. They
considered the risks to Yates's health and determ ned that the
facilities in the general dormtories were sufficient to neet
Yates's needs as those needs had evol ved through the sumer of
1991. Accordingly, the district court did not err in granting
the LDPSC s notion for summary judgnent

Yates al so argues that the district court erred in denying
his notion for a prelimnary injunction. 1In order to receive a
prelimnary injunctive relief, a plaintiff nust show

(1) a substantial |ikelihood of success on the nerits;

(2) a substantial threat of irreparable injury if the

i njunction is not granted;

(3) an evaluation that the threatened injury to the

plaintiff outweighs the threatened injury the

i njunction may cause the defendant; and

(4) a determ nation that the injunction does not
di sserve public interest.

Hay, 834 F.2d at 484 (quoting Lindsay v. Gty of San Antonio, 821

F.2d 1103, 1107 (5th Cr. 1987)). In the instant case, Yates
clearly fails the first prong, and obviously is not entitled to
prelimnary injunctive relief.
' V.  CONCLUSI ON
For the foregoing reasons, we AFFIRM the decision of the

district court.
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