IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3241

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
SAM C. BARBERA, JR ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 91 505 E)

(March 4, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

The appellant, Sam C. Barbera, Jr. ("Barbera"), was
convicted of making false statenents to a financial institution
in connection with a | oan application. He appeals the sentence
i nposed by the district court under the federal sentencing
gui del i nes on several grounds. Finding no reversible error, we

affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . Background

Barbera fornmerly owned Barbera Pontiac-Cadillac, Inc., a car
deal ership in Morgan City, Louisiana. On March 14, 1990, Barbera
executed a $300, 000 inventory line of credit with Assunption Bank
and Trust of Napol eanville, Louisiana ("Assunption Bank"). On
Cct ober 25, 1990, Barbera obtai ned another inventory |ine of
credit from Assunption Bank in the anount of $1,000,000. These
lines were to be secured by certain autonobiles Barbera owned and
was to purchase for his inventory.

Over the next few nonths, in accordance with the terns of
the lines of credit, Barbera pledged certain autonobiles to
Assunption Bank to secure advances of funds under the credit
facilities. Assunption Bank's officers testified that they would
not have | oaned Barbera the noney if it not been for the
col l ateral pledged. Unbeknownst to Assunption Bank, however, the
cars pl edged had been previously sold to third-party purchasers.
Nonet hel ess, Barbera retained the certificates of origin to the
vehicl es and submtted themto Assunption Bank as evi dence that
the deal ership owned the vehicles. These fraudul ent pledges
caused Assunption Bank to disburse funds on the lines of credit.
As a result of Barbera's presentnent of ownership docunents, the
bank di shursed $231, 376. 85 to Bar ber a.

In early 1991, when Assunption Bank noticed certain
di screpancies in the repaynent of the anounts ow ng under the
lines of credit, it conducted an audit which reveal ed that

$717,748.61 worth of inventory had been sold "out of trust" --



i.e., wthout proper remttance of the proceeds to the bank. It
then referred the case to the Federal Bureau of I|nvestigation for
further inquiry. The bank's total |oss under the credit
facilities was $759,987.15 -- representing $636, 064.57 in unpaid
principal and $123,922.58 in unpaid, past-due interest.

Bar bera and a co-defendant, Ronald Gos ("G o0s"), were
subsequently charged in an el even-count supersedi ng i ndictnent
with various offenses related to a conspiracy to conmt financi al
institution fraud, including conspiracy to commt bank fraud and
to make fal se statenents to a federally insured bank in violation
of 18 U S.C. 8§ 371 (count 1), making fal se statenents to a bank
inviolation of 18 U. . S.C. 88 1014 and 2 (counts 2-10), and bank
fraud in violation of 18 U. S. C. 88 1344 and 2 (count 11). A jury
found Barbera guilty of counts 2-11 of the indictnent, acquitted
hi m of count 1, and acquitted Gros of all charges.

After Barbera's conviction, the court directed that a
presentence investigation report ("PSR') be prepared. 1In the
PSR, the probation officer found that the total |oss figure for
pur poses of guideline section 2F1.1(b)(1) was $636, 064.57, based
on the bank's total |oss of principal under the Barbera |ines of
credit. Because the total |oss was nore than $500, 000 but | ess
t han $800, 000, the PSR reconmended adding ten levels to Barbera's
base offense |l evel of six. See United States Sentencing

Commi ssion, Quidelines Manual, 882F1.1(a) & (b)(1)(K) (Nov.

1992). The PSR al so suggested that the base offense | evel be

adj usted by two | evels for the nore-than-m ni mal - pl anni ng aspect



of the offense. See U S.S. G 82F1.1(b)(2). Finally, the PSR
advi sed agai nst reducing Barbera's total offense |evel for
acceptance of responsibility under guideline section 3E1.1 --
maki ng the total offense |evel 18.

Barbera submtted witten objections to the PSR, all of
whi ch were addressed and rejected by the probation officer who
justified her responses in witing. Barbera renewed his
objections to the report at the sentencing hearing held on March
31, 1993. The district court adopted the PSR recomendati ons
over these objections and sentenced Barbera to serve concurrently
30 nonths inprisonnent for each count, concurrent five-year terns
of supervised rel ease on each count, and to pay restitution in
t he anobunt of $636,064.57 and a $500 speci al assessnment. Barbera
filed a tinely notice of appeal.

1. Analysis

Bar bera presents several challenges to the district court's
application of the sentencing guidelines in arriving at his
sentence. W note that the district court's interpretations of

t he sentenci ng guidelines are questions of |aw subject to de novo

review United States v. M Caskey, 9 F.3d 368, 372 (5th Cr
1993); United States v. Otero, 868 F.2d 1412, 1414 (5th Cr

1989). Subsidiary findings of fact which support the district
court's concl usions under the guidelines are reviewed for clear

error. United States v. Wnbish, 980 F.2d 312, 313 (5th G

1992), cert. denied, 113 S.Ct. 2365 (1993). |If a factual finding

is plausible in light of the record as a whole, it is not clearly



erroneous. United States v. Watson, 966 F.2d 161, 162 (5th Gr.

1992). A sentence will be vacated only if it was inposed in
violation of the law, if the guidelines were incorrectly applied,
or if the sentence was outside the guideline range and

unreasonable. United States v. Parks, 924 F.2d 68, 71 (5th Cr.

1991). Wth these standards in mnd, we review each of Barbera's
contentions.

A.  The Amount of Loss Cal cul ation

Barbera first contests the district court's enhancenent of
the of fense | evel based on a | oss cal cul ation of over $500, 000.
He argues that the evidence adduced at trial indicated that he
received only $231,376.85 fromthe financial institution as a
result of the allegedly fraudul ent pledges. Barbera protests
that the $636, 064.57 figure includes not only the fal se
statenents regarding the autonobiles owned but al so the sal e of
ot her collateral w thout repaynent to the bank. Barbera clains
t hat evidence regarding the |l osses resulting fromthe sale of the
pl edged cars wi thout repaynment to Assunption Bank was not
presented to the jury -- nor were the acts shown to be part of
t he sanme course of conduct or conmon schene or plan for inclusion
in the determ nation of the | osses.

Al t hough the parties appear to agree that the $636, 064. 57
figure was not submtted to the jury, the probation officer
def ended her inclusion of the additional anmounts by stating in
t he suppl enental addendumto the PSR that

[t]he |l oss figure of $636,064.57 represents the total
unpai d amount from Barbera's lines of credit with
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Assunption Bank. Barbera's false statenents and

fraudul ent conduct in reference to the cars listed in

the indictnent led to his inability to repay Assunption

Bank for the bal ances owed on his lines of credit.

Therefore, the loss figure of $636,064.57 is an

accurate representation of the | oss caused by the

i nstant of f ense.
The district court agreed with this assessnent of the evidence,
specifically overruling Barbera's objection "for the reasons set
forth in the supplenental addendumto the PS R]."

In Application Note 7 to guideline section 2F1.1, the

Sent enci ng Conm ssi on delineated "instances where additional
factors are to be considered in determning the |oss or intended
loss."! Significantly, in the context of fraudul ent |oan
applications, the Comm ssion anticipated that the anmount of | oss
woul d be "the anobunt of the loan not repaid at the tine the
of fense is discovered reduced by the anount the |ending
institution has recovered . . . fromany assets pledged to secure
the loan." U S S.G 82F1.1, comment. (n.7). Further, we note
t hat Barbera was convicted by the jury on count el even of selling

cars "out of trust," and consequently the |osses resulting
therefromare directly at issue in sentencing. Thus, we cannot
say that the district court clearly erred in considering al
unconpensated | osses incurred by the bank because of Barbera's

f raudul ent behavi or for purposes of section 2Fl.1

' W note that the Sentencing Conm ssion's conmmentaries to
t he gui delines nmust be given "controlling weight" by courts
applying the guidelines "unless the commentary is violative of
the Constitution or federal statute, or plainly erroneous or
i nconsistent with the guidelines thenselves.” United States v.
McCaskey, 9 F.3d 368, 373 (5th Gr. 1993) (citation omtted).
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Mor eover, the burden is upon the defendant objecting to the
use of information in a PSR to prove that it is "materially

untrue, inaccurate or unreliable.” United States v. Kinder, 946

F.2d 362, 366 (5th Gr. 1991) (citation and internal quotations
omtted), cert. denied, 112 S .. 1677, and cert. denied, 112

S. . 2290 (1992). Assunption Bank's senior vice president,
Harol d Tenplet, indicated that the bank's total | osses as a
result of the instant offense were $759, 987. 15, incl uding
$636, 064. 57 of unpaid principal. Additionally, FBI Special Agent
Margaret G Tinko conducted an audit upon the deal ership which
reveal ed that $717,748.61 worth of cars had been sold out of
trust by Barbera. Although objecting to the |loss cal culation
prior to sentencing and again during the proceedi ng, Barbera
of fered no evidence that this information was materially untrue.
In fact, he apparently concedes that he sold approxi mately
$600, 000 of inventory "out of trust."” For these reasons, we
cannot find that the district court's cal culation of |osses at
$636, 064. 57 is based upon information that is "materially untrue,
i naccurate or unreliable."
B. The District Court's Failure to Make Specific Findings
Barbera alternatively argues that the district court erred
infailing to make its own findings of fact as to the anount of
loss to the victimas is required by Federal Rule of Crim nal
Procedure 32. Instead, the district court nerely adopted the

factual determ nations made in the PSR



Federal Rules of Crimnal Procedure 32(a)(1l) and (c)(3)(D
require the district courts to nake specific findings as to al
contested facts contained in the PSR that the court finds
relevant in sentencing or to determne that those facts will not

be considered in sentencing. United States v. Sherbak, 950 F.2d

1095, 1098 (5th Gr. 1992); United States v. Hooten, 942 F. 2d

878, 880-81 (5th CGr. 1991); see also U S S.G 86A1.3, p.s. Rule
32 serves the two inportant functions of ensuring that a

def endant receives a fair sentence based on accurate information
and that a clear record of the resolution of disputed facts is

avail abl e on revi ew. United States v. Lawal, 810 F.2d 491, 493

(5th Gir. 1987).

The adoption of findings contained in the PSR indicates that
the district court conplied with Rule 32 by wei ghing the varying
positions and crediting, at least inplicitly, the probation
officer's determnation of the facts pertinent to sentencing.

See Sherbak, 950 F.2d at 1099. The probation officer addressed

and di sposed of each of the objections Barbera now raises. The
district court explicitly adopted the PSR, including its
recommendation to overrule Barbera's objections, and specifically
referred to the supplenental addendumto the PSR as the basis for
its action. The express rejection of Barbera's challenges to the
PSR has been held by this court to be sufficient conpliance with

Rule 32. See United States v. Stouffer, 986 F.2d 916, 927 (5th

Cr.), cert. denied, 114 S.C. 115 (1993). Even nore telling is

the district court's adoption of the reconmmendati on to order



restitution in the amount of $636,064.57, clearly reflecting its
assessnent of the |osses at stake. Thus, although the court did
not elaborate on its reasons for adopting the PSR, the district
court satisfied Rule 32 by expressly rejecting Barbera's
chal l enges to the victimloss determ nations in the report and by
ordering restitution in the sane anount. 2

C. Acceptance of Responsibility Findings

Bar bera next challenges the district court's denial of a
two-1 evel reduction for acceptance of responsibility. He argues
that he was entitled to the reduction because in a letter to the
probation officer, he "clearly acknow edged his renorse and
regret for the result of his actions." Barbera contests the
probation officer's recommendati on agai nst the reduction which he
contends was based solely on the fact that he exercised his right

to go to trial. He clains that he testified at trial to the

2 \W& do not believe that the cases cited by Barbera conpel a
different result. Barbera nakes reference to United States v.
Hooten, 942 F.2d 878, 882 (5th Gr. 1991), in which this court
remanded for specific factual findings as to whether the
def endant had possessed a firearmin the conm ssion of his
of fense. Notably, however, in that case, neither the PSR nor the
district court's decision reflects that any factual analysis had
been undertaken to determ ne who owned or exercised control over
the gun. 1d. at 881; see also United States v. Sherbak, 950 F.2d
1095, 1098-99 (5th Gr. 1992) (district court's anbi guous
response to one co-defendant's objection to fact dispute raised
by the PSR failed to satisfy Rule 32 requirenents where district
court neither made explicit finding nor adopted PSR
recomendation). Moreover, in Warters v. United States, 885 F. 2d
1266, 1272 (5th Gr. 1989), the governnent conceded that the
trial court had failed to resolve certain inportant fact issues.
By contrast, and as noted above, the probation officer in the
i nstant case addressed the victimloss dollar anpbunt in detai
and defended her analysis in the face of Barbera's objections,
and the district court explicitly adopted the findings.
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mtigating factors that caused himto conmt the offense --
instead of asserting a denial or justification to his guilt --
and concl udes that he should not be "punished" for having chosen
to proceed with trial on that basis.

The gui delines provide for a two-1level reduction in the
of fense level "[i]f the defendant clearly denonstrates a
recognition and affirmative acceptance of personal responsibility
for his crimnal conduct. . . ." US S G 83El.1(a). This
reduction may be given whether the defendant pleads guilty or is
found guilty following trial. U S S. G 83El.1, comment. (n.2).
Because of the sentencing court's unique position to evaluate a
def endant's acceptance of responsibility, its conclusions are
entitled to greater deference on review than that accorded under

the "clearly erroneous"” standard. United States v. Garcia, 917

F.2d 1370, 1377 (5th Cir. 1990); see also 83El.1, coment. (n.5).
As Barbera hinself acknow edges, the instances in which a
def endant goes to trial but is still deened deserving of the
reduction are rare. For exanple, this provision may apply when a
def endant chooses to go to trial on the basis of sonme matter
other than guilt -- e.g., the interpretation or application of a
given statute -- and indicates an acceptance of responsibility by
his pretrial statenments and conduct. See U . S.S.G 83EL. 1,
coment. (n.2).
The district court adopted the factual findings of the
PSR, including the findings that (i) Barbera had deni ed nmaki ng

any m srepresentations to the bank regardi ng the pl edges during
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the trial; (ii) no plea agreenent was negotiated or consunmat ed;
and (iii) the bank officers' testinony established that an
agreenent for the sale of cars out of trust had not been
established. Further, the letter of renorse witten to the
probation officer and contained in the record was offered after
the trial. Attributing to these findings the deference we nust,
we conclude that this evidence renders plausible the district
court's ultimate finding that Barbera was not entitled to a two-
| evel reduction pursuant to guideline section 3EL.1. See
US S G 83El1.1, cooment. (n.2) (providing that an adjustnent for
acceptance of responsibility is not to be extended to a def endant
who causes the Governnent to neet its burden of proof at trial
denies the essential elenments of the offense, and then, after a
conviction, admts his guilt and expresses renorse).
Accordingly, we will not disturb it.

D. Failure to Depart fromthe Sentencing Quidelines

In his final point of error, Barbera argues that the
district court erred by not departing downwardly fromthe
guidelines (i) pursuant to section 5K2.16, p.s., because he
voluntarily disclosed the offense of conviction when he went to
his bank to discuss his financial difficulties, and (ii) because
certain mtigating factors -- such as his desperate financial
circunstances -- were not adequately considered by the Conmm ssion
in fashioning the guidelines.

As a prelimnary matter, we note that a trial court nust

sentence a convicted defendant to a termw thin the range
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provided for in the guidelines unless it finds "an aggravating or
mtigating circunstance of a kind or degree not adequately taken
into consideration by the Sentencing Conmm ssion in formulating
the guidelines that should result in a sentence different from

that described.” 18 U S.C. 8 3553(b); see also United States v.

Lopez, 875 F.2d 1124, 1125 (5th Gr. 1989); United States v.

Lara- Vel asquez, 919 F.2d 946, 955 (5th Cr. 1990) (citing 18

US C 8 3553(b)). In Lara-Velasquez, this court held that,

al though a trial court has wide discretion in sentencing a
defendant within a particular guideline range, very little
authority exists to deviate fromthe prescribed guidelines
because of the guidelines' purpose to achieve uniformty. 919
F.2d at 955-56. W do not review a district court's refusal to
depart fromthe guidelines "unless the refusal was in violation

of the law." United States v. Hatchett, 923 F.2d 369, 372 (5th

CGr. 1991).
1. Voluntary disclosure

Section 5K2.16 -- the provision governing dowward
departures for voluntary disclosure of a crinme --- does not
justify a reduction if the defendant discloses the offense only
because discovery is inmnent. The offense nust be one that
woul d have remai ned undi scovered. See U S. S. G 85K2.16, p.s. In
the addendumto the PSR, the probation officer found that
Barbera's fraudul ent activities and the fal se statenents nmade for
t he pl edges had been di scovered by the bank prior to his

"voluntary disclosure,” thus prohibiting the application of
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section 5K2.16. In light of the district court's adoption of
this fact, its consequent refusal to grant a departure on this
basis was therefore appropriate.
2. Oher grounds for departure

Bar bera al so argues that the guidelines do not provide any
meani ngful way to distinguish between "of fenders of the type of
[ Bar bera] who were trying to survive hard economc tinmes and the
bank defrauder who denies schenmes to put noney in his pocket."
Accordi ngly, he concludes, he is entitled to a dowward departure
fromthe guideline range reconmmended in the PSR because this
mtigating factor could not "adequately [be] taken into
consideration by the Sentencing Conm ssion in fornulating the
guidelines . . . ." US S G 85K2.0, p.s. (quoting 18 U. S. C
8§ 3553(b)). Barbera relies upon United States v. Kopp, 951 F.2d

521, 528-29 (3d Cr. 1991), in arguing that the evidence that his
actions were "desperate" rather than "villainous" should be
considered as a mtigating circunstance "that should result in a
sentence different fromthat described.” See U S. S G 85K2.0.

In Kopp, the Third Grcuit Court of Appeals drew a distinction
between outright theft ("intent to steal") and fraudul ent conduct
where the offender intends eventually to return the noney
("intent to defraud") for purposes of cal culating the anount of

| oss under guideline section 2F1.1, and intimted that the |ess
cul pabl e behavi or should be treated nore leniently. Barbera

contends that this reasoning "should [simlarly] allow a
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| essening of the offense |evel for those offenders who intend to
repay the noney taken."

In declining to depart fromthe guidelines in the instant
case, the district court recited that "[t]he guideline range is
27 to 33 nonths . . . [and there is] no reason to depart fromthe
sentence called for by the application of the guidelines,

i nasnmuch as the facts found are of the kind contenplated by the
Sentencing Comm ssion.”™ 1In so holding, the court rejected
Barbera's argunent that the types of circunstances surroundi ng
hi s conviction had not been considered by the Comm ssion. Wile
we do not pass upon the reasoning in Kopp, we do agree with the
governnent that Barbera's interpretation of Kopp actually
underscores the fact that the guidelines make adequate provision
for distinguishing between "true theft" and "tenporary
deprivation fraud" in their provisions relating to cal cul ation of
the anobunt of |oss. See Kopp, 951 F.2d at 528-29 (concl uding
that the amount of | oss should reflect the anobunt of noney
actually lost or the harmintended).

Even assuming that the intent distinction were applicable to
the case at bar, however, the probation officer has inplicitly
rejected any departure fromthe rel evant gui delines based upon
Barbera's "conparative culpability" in concluding that "the
failing econony is not viewed as a justification for fraudul ent
activity." The district court agreed and adopted this finding,
and, upon this record, we cannot find that it erred in refusing

to depart downwardly fromthe guidelines.
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I11. Concl usion
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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