IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3580
No. 93-3233
Summary Cal endar

DAVID W W LLI AVS,
Pl ai ntiff-Appellant,

VERSUS

BRI DCESTONE/ FI RESTONE, | NC.
LONG TERM DI SABI LI TY BENEFI TS PLAN,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
CA 91 489 B ML

August 18, 1993
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

David Wllianms filed suit under section 502(a)(1)(B) of the
Enpl oyee Retirenent |Inconme Security Act of 1974 ("ERI SA"),
29 U S C 8 1132(a)(1)(B), complaining of the denial of long term

disability benefits by the pension board of his enployer's |ong

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determn ned
that this opinion should not be published.



termdisability benefits plan )) a denial stemm ng fromthe deter-
m nation that WIllianms was not disabled under the terns of the
plan. In a conprehensive ten-page order entered on May 27, 1992,
the district court granted the defendant's notion for summary
judgnent and, in so doing, determ ned that the plan adm nistrator
did not abuse his discretion in denying benefits. The court
noted that "the plaintiff did not submt any evidence to oppose
defendant's notion for sunmary judgnent" and sustained the pen-
sion board's finding that WIllians could perform sedentary work
wth sone limtations and thus was not totally disabled.

The court entered final judgnment on the basis of its opin-
ion. Several nonths later, Wllians filed a notion under FeED. R
Gv. P. 60(b)(2), seeking to have the judgnent vacated in order to
introduce a recently-obtained doctor's report. The court opined
that Wllians did not neet the standard of rule 60(b)(2), which
requires that the newy discovered evidence be evidence that
"“could not have been discovered in tinme to nove for a new tria
under [FED. R Qv. P.] 59(b)." The court found that WIIlians was
aware of the existence of the subject report before summary judg-
ment was entered, yet "neither noved for a continuance nor op-
posed the plan's notion for summary judgnent."

We perceive no error and affirm both the summary judgnent
and the denial of relief under rule 60(b)(2). W do so essen-
tially for the reasons set forth in the opinion entered on My
27, 1992, granting sunmmary judgnent, and the order entered

March 4, 1993, denying the rule 60(b)(2) notion.



AFF| RMED.



