IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 93-3213 and 93-3515

Summary Cal endar

KEVI N PREVOST, ET AL.,
Pl aintiffs-Appellants,

vVer sus
W TCO CORPORATI QN, fornerly known as

Wtco Chem cal Conpany,
Def endant - Appel | ee,

AR Wi
LI NDA BUSH and COLETTE POLAKI EW CZ,
Pl aintiffs-Appellants,
ver sus
W TCO CORPORATI ON

Def endant - O oss- Def endant -
Appel | ee,

ver sus
UNI ON CARBI DE CHEM CAL AND PLASTICS, CO., INC ,

Def endant - Cr oss- C ai mant -
Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-91-3632 K5 c/w 91-4238 K)

(Decenber 29, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.



PER CURI AM *

Plaintiffs chall enge several district court orders excl uding
sone of plaintiffs' expert testinony and reports, assessing
plaintiffs for costs and attorney's fees, and dismssing their
clains against the Wtco Corporation. W AFFIRM

I

Plaintiffs assert that they suffered exposure to a toxic
subst ance on Septenber 2, 1990. As a result, they claimto have
devel oped headaches, nausea, vomting, dizziness, and |oss of
coor di nati on. Sone of these synptons persist in sone of the
plaintiffs to the present day.

Plaintiffs attenpt to trace their illness to an alleged
rel ease of toxic gas by a Wtco Corporation chem cal plant. Toward
this end, plaintiffs offer an array of circunstantial evidence
tending to incrimnate Wtco. Expert testinony suggests that a
sul fur conpound could have caused the plaintiffs' injuries. At
| east one of the chemcals that Wtco produces is a sulfur
conpound. Moreover, on the day in question the Wtco plant
released steaminto the air and the wind was blowing from Wtco
toward Uni on Carbi de, where plaintiffs worked. The position of the

Wtco plant and the direction of the wind at the tine may explain

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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why Wtco enployees failed to detect any suspicious odor fromthe
gas that the plaintiffs claimreached them

Plaintiffs argue that they offered proof of t hese
ci rcunstances. Such proof, they claim could have | ed a reasonabl e
jury to conclude that the Wtco plant emtted toxic gas causing
plaintiffs' injuries. The district court disagreed.

Inresolving this difference of opinion, we nust pay attention
to the nature and admissibility of the evidence the plaintiffs
adduced to support their contentions.

|1

Plaintiffs' difficulties followfromtheir failure to abide by
the terns of litigation in the district court. The district court
required that plaintiffs submt expert wtness reports by Decenber
9, 1992. When the plaintiffs did not neet this deadline, Wtco
filed a nmotion to preclude all but one of plaintiffs' expert
W tnesses from participating in the trial. Plaintiffs did not
respond to this notion in atinely fashion nor did they request an
extension of tinme in which to produce expert reports. The district
court therefore granted Wtco's notion as unopposed and on the
merits.

Subsequently, plaintiffs requested that the district court
reconsider its order excluding plaintiffs' expert testinony and
reports. Citing plaintiffs' failure to neet the deadline that the
court set for the subm ssion of expert reports and t he deadline for
responding to Wtco's notion to strike plaintiffs' evidence, the

district court found the plaintiffs to be "either inattentive or



cont enpt uous. " The court therefore refused to reconsider its
ruling.

The court al so assessed plaintiffs for the costs incurred in
connection wth the notion for reconsideration, i ncl udi ng
attorney's fees. The notion would not have been necessary, the
court reasoned, had the plaintiffs opposed Wtco's notion in a
tinmely fashion

In light of the l[imted expert testinony plaintiffs were able
to marshal in support of their case, the district court then
granted sunmary judgnent in favor of Wtco.

We consolidated these matters on appeal.

A

Plaintiffs first argue that the district court's exclusion of
much of their expert testinony and reports and the district court's
award of costs and attorney's fees to Wtco were error. Plaintiffs
do not, however, appeal fromthe district court's orders addressing
these matters. Instead, they appeal fromthe district court's grant
of summary judgnent in favor of Wtco and from the nagistrate
judge's evaluation of the costs and fees the district court
awarded.! Assunmi ng, wi thout deciding, that we may reach the nerits
of plaintiffs' appeal on these matters, we find their argunents

W thout nerit.

1 The plaintiffs nade the sane error before the district
court. They appeal ed the magi strate judge's eval uation of costs
and fees rather than the district court's award of costs and
f ees.



Plaintiffs failed to submt to the district court reports of
their prospective expert testinony. They then failed to respond in
a tinmely fashion to Wtco's notion to exclude their expert
testinony. Indeed, they did not file a notion for reconsideration
of the district court's order excluding their expert evidence until
after the date on which Wtco was required to respond with its own
reports onits expert witnesses. Plaintiffs did not present either
an excuse or an explanation to the district court for their | ack of
punctuality, nor do they offer one on appeal.

W review the district court's inposition of discovery

sanctions for abuse of discretion. Nati onal Hockey Leaque V.

Metropolitan Hockey Cub, Inc., 427 U S 639, 642 (1976) (per

curiam) (applying this standard to the inposition of sanctions
pursuant to Federal Rule of Cvil Procedure 37). W find that the
district court did not abuse its discretion but rather inposed
fitting and appropriate sanctions. Plaintiffs' unsuccessful notion
for reconsideration was necessary only because plaintiffs m ssed
two deadl i nes. The district court acted properly in taxing
plaintiffs wth Wtco's costs and attorney's fees for responding to
t hat noti on.

Simlarly, plaintiffs did not present their expert reports in
a tinmely fashion and they did not request an extension of tine to
produce those reports. Nei t her did they respond to Wtco's notion
to strike evidence fromtheir expert wtnesses in atinely fashion,

nor did they request an extension of tinme in which to respond. The



district court acted appropriately in excluding the plaintiffs
evidence and forcing plaintiffs to proceed with the trial.

Wtco has noved for this court to dismss plaintiffs' appea
on the issues of sanctions and the exclusion of the expert
testinony, and to sanction plaintiffs yet again. Wile we affirm
the district court's orders, we inpose no further sanctions.

B

Havi ng excluded nost of plaintiffs' expert testinony and
reports, the district court granted Wtco's notion for sunmary
judgnent. The district court concluded that plaintiffs could not
establish that the Wtco plant released a toxic chem cal causing
plaintiffs' injuries. We undertake a de novo review of the

district court's grant of sunmary judgnent. VWl ker v. Sears,

Roebuck & Co., 853 F.2d 355, 358 (5th Cr. 1988).

Plaintiffs were left after the district court's ruling with
only one expert wtness, Dr. Jay Gandy. Dr. Gandy concl uded t hat
plaintiffs' synptons were consistent with exposure to reduced
sul fur-containing conpounds. Plaintiffs do not provide the
testinony of an expert witness to establish that a particular
chem cal that Wtco produced was capable of producing and did
produce plaintiffs' illness. No other evidence submtted
attributes the capacity to cause the harmthe plaintiffs suffered
to a specific chemcal that the Wtco plant m ght have emtted.
Wt hout such evidence, the trier of fact would have no basis to

conclude that Wtco caused the plaintiffs' injuries. The district



court was therefore correct to grant Wtco's notion for summary

j udgnent .



