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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

DENNI S YOUNG
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-92-1094 (CR-88-173-M)

(Novenper 23, 1993)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *

Backgr ound

Denni s Young pleaded guilty to one count of possession wth
intent to distribute about 16 ounces of anphetam ne. |n exchange

for Young's plea, the CGovernnent agreed to nove to dismss all

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



ot her charges and agreed to notify the court of the extent of
Young's assistance w thout being bound to nove for a departure
pursuant to U.S.S.G 8§ 5K1.1. The district court sentenced Young
to a prison termof 132 nonths and a three-year termof supervised
rel ease and i nposed a $50 speci al assessnent. Young did not file
a direct appeal.

Over three years after the judgnent was handed down in his
case, Young filed a pro se 28 U S.C. §8 2255 notion. Young argued
that the district court failed to ascertain that his plea was
voluntary, that there was insufficient evidence to support his
guilty plea, and that he received ineffective assistance of
counsel . Foll owi ng the Governnent's response to Young's notion
and Young's reply, the magistrate judge ordered an evidentiary
heari ng and appoi nted counsel .

After Young testified at the evidentiary hearing, the
magi strate judge granted Young's notion to anend his 8§ 2255 notion
and conti nued the hearing. |In his anended conpl ai nt Young asserted
that his offense level was inproperly increased because the
presentence report (PSR) erroneously identified himas a nmanager,
incorrectly described him as providing his co-defendants wth
firearms, and overstated the anount of drugs involved; that his
attorney was ineffective because he failed to review the PSR with
hi mand thus prevented Young fromalerting himto its m stakes and
because counsel failed to nove for a downward departure; and that
t he Governnent breached the plea bargain by failing to nove for a

§ 5K1.1 departure.



Fol |l ow ng the resunption of his hearing, the nagi strate judge
recommended dism ssing Young's anended notion wth prejudice
because he had sufficient tine to reviewthe PSRw th his attorney,
including the alleged inaccuracies, and because the Governnent
satisfied its obligation under the plea agreenent by notifying the
court of the extent of Young's assistance. The magistrate judge,
in his oral findings, referred to the testinony of Young' s defense
counsel. The docket entry corresponding to the hearing indicates
that the magistrate judge, by mnute entry, ordered that an
expedited transcript be prepared only of the oral reasons assigned
on the record by the nmgistrate judge. The magi strate judge
credited the defense counsel's version of their interaction over
t hat provided by Young.

Over Young's objections, the district court adopted the
magi strate judge's findings and recommendation and dism ssed
Young's 8§ 2255 noti on. The district court ruled that Young's
counsel was not ineffective. The court found that Young' s counsel
reviewed the entire PSR with Young and that his sentence was not
i ncreased by erroneous all egations concerning Young's role in the
offense that were contained in the PSR Young appeals this
determ nation

Opi ni on

Young argues that the district court erred in determning his
sentence because he was not a manager or |eader; that his defense
counsel was ineffective for failing to file a notion for a dowward

departure; and that the Governnent breached the plea agreenent by



failing to nove the court for a downward departure. Young appears
to argue that he was incorrectly identified in the PSR as a manager
or | eader and that his defense counsel's failure to review the PSR
with himresulted in an incorrect sentence.

Because Young IS challenging the district court's
determ nation concerning his role in the offense that relied upon
the magi strate judge's findings and recommendati ons which in turn
was based upon the testinony of Young' s defense counsel, it was
Young's obligation to include in the record a transcript of the
testinony relevant to the finding in question. Fed. R App. P.
10(b); see Alizadeh v. Safeway Stores, Inc., 910 F. 2d 234, 237 (5th

Cir. 1990).

Young was and is represented by an Assistant Federal Public
Def ender who was appointed prior to Young's evidentiary hearing.
The district court granted |IFP on appeal. Under 28 U.S.C. 8
753(f), Young was entitled to any transcripts relating to his
appeal that his counsel requested free of charge.

In Young's 20 page brief there is no nention of the
evidentiary hearing testinony of Young's defense counsel. Because
of Young's failure to provide this Court with a transcript of the
hearing testinony, we are not in a position to resolve the question
of whether the trial court erred in finding that Young's tria
counsel reviewed the PSR with Young.

Alternatively, if Youngis sinply trying to raise the i ssue of
whet her he was a manager or a | eader he is barred fromchal | engi ng

the district court's determnation concerning his role in the



of fense because section 2255 "is reserved for transgressions of
constitutional rights and for that narrow conpass of other injury
that could not have been raised on direct appeal and, would, if
condoned, result in a conplete mscarriage of justice." U.S. V.
Capua, 656 F.2d 1033, 1037 (5th Cr. 1981) (citation omtted).

Nonconstitutional clains that coul d have been rai sed on direct

appeal, but were not, may not be asserted in a collateral
proceeding. 1d. "Adistrict court's technical application of the
Cui del i nes does not give rise to a constitutional issue." US. v.

Vaughn, 955 F. 2d 367, 368 (5th Cr. 1992). Thus, Young may assert
that he was inproperly sentenced under the guidelines only as an
i nstance in which counsel's assistance was i neffective, and not as
an i ndependent issue. On appeal, Young does not appear to raise
t he manager or |eader guideline issue as a grounds for asserting
that his defense counsel was ineffective. If this was Young's
intent, he would be prevented fromdoi ng so because of his failure
to order the pertinent part of the transcript.

Young asserts that the Governnent breached its plea agreenent
by failing to file a notion for a downward departure on his behal f.
The district court did not rule on this issue.

A revi ew of Young's plea agreenent reveal s that the Gover nnent
agreed to file a 8 5K1.1 notion only if the information provided by

Young warranted one. Young's reliance on U.S. v. Watson, 988 F. 2d

544, 552-53, is inapposite because that case involved a factually
di stingui shabl e agreenent in which the Governnent promsed to file

a 8§ 5K1.1 notion in return for the defendant's guilty plea. 1d. at



553. "In such a case a district court has authority to determ ne
whet her a defendant has satisfied the terns of his plea agreenent,
even if one of those ternms deals wth assistance to the
governnent." 1d. Young does not explain in concrete terns how his
assi stance was substantial or how the Governnent induced himinto
a bargain that it failed to honor. "[A] claimthat a defendant
merely provi ded substanti al assistance wll not entitle a def endant
to a renedy or even to discovery or an evidentiary hearing." |d.

at 552 (quoting Wade v. U. S, u. S , 112 S. . 1840, 1844, 118

L. Ed. 2d 524 (1992). The district court's failure to rule on this
i ssue was harmnl ess error.

Further, to the extent that the guideline issue and a
constitutional claimoverlap, Young still fails to nake an ar gunent
that woul d be cogni zabl e under § 2255. The district court may
review the Governnent's decision not to file a § 5K1.1 notion and
grant relief only if the Governnent's refusal was based on an
unconstitutional notive such as the defendant's race or religion.

U.S v. Ubani, 967 F.2d 106, 109 (5th Gr. 1992)). Young all eges

no such unconstitutional notive.

Young asserts that his counsel was ineffective for failing to
file a 8 5K1.1 notion or a Rule 35 notion after he provided
sufficient information to the Governnent and the Governnent
breached the plea agreenent by not filing a notion for a downward
departure.

Under the guidelines a 8 5K1.1 notion nust be filed by the
Governnent and not by defense counsel. US S G 8 5KL.1 (Cct.



1987). For the reasons set out above, we hold that the Governnent
did not breach its pl ea agreenent and def ense counsel's performance

was neither deficient nor prejudicial to Young's defense.

AFFI RVED.
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