IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3209

AUSTI N HERNANDEZ,
Peti ti oner- Appel | ant,
V.
ED DAY, Warden, Washington Correctional Institute,
and RICHARD P. | EYOUB, Attorney GCeneral,
State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 90 1217 G 6)

(June 15, 1994)

Before KING and SMTH, Circuit Judges, and KAZEN,  District
Judge.

PER CURI AM **

Austin Hernandez, proceeding pro se and in fornma pauperis,

appeals the district court's denial of his petition for habeas

corpus relief. W affirmthe judgnent of the district court.

" District Judge of the Southern District of Texas, sitting
by desi gnati on.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . BACKGROUND

The petitioner, Austin Hernandez, was convicted by a jury in
Loui siana state court of possession with intent to distribute
mar i j uana and possession of cocaine. Hernandez was sentenced to
ten years of inprisonment for the marijuana conviction and to
thirty years of inprisonnment for the cocai ne conviction; he was
al so fined $65, 000 for both of fenses.

Her nandez first appeared in the trial court for arrai gnment
on January 26, 1984, and infornmed the court through an
interpreter that his attorney, Charles Elloie, was not present.
The court reset arraignnent and nade arrangenents for Elloie to
be notified.?

On February 10, 1984, Hernandez appeared for arraignnment and
pl eaded not guilty to the charges against him Both a court-
appointed interpreter and his attorney, WlliamAry, were
present. The court then ordered a hearing to determ ne counsel,
and Ellioe appeared as counsel at that hearing on April 25, 1984.

On May 25, 1984, Hernandez, once again represented by Ary,
appeared in court for hearings on pre-trial notions, including a
nmotion to suppress that Ary had filed. After the hearing on the
nmotion to suppress, in which Ary called Hernandez's arresting

officer to testify, the court denied the notion.

! The record indicates that arrai gnment was originally reset
for February 3, 1984, but that it was subsequently reset for
February 10, 1984. No reason for the subsequent rescheduling is
set forth in the record.



On June 26, 1984, the first trial date, Hernandez and an
interpreter appeared before the court. The court then ordered
anot her hearing for July 10, 1984, to determ ne counsel. At this
hearing, Hernandez told the court through his interpreter that
his new attorney was Martin Regan. The court reset the
deter m nati on-of -counsel hearing for the next day.

On July 11, 1984, Regan told the court that he had not been
retai ned by Hernandez. The court then appointed Kendall Geen to
represent the petitioner, and trial was set for August 14, 1984.
Because of an ongoing trial, however, Hernandez's trial was
subsequently reset as a priority trial for Septenber 27, 1984.

On Septenber 27, 1984, Hernandez appeared with MIton
Masi nter, who inforned the court that he was the counsel of
record. The court infornmed Masinter that the trial would go
forward six weeks | ater on Novenber 7, 1984, and that no nore
conti nuances woul d be al | owed.

On Novenber 7, 1984, Hernandez and Masinter appeared before
the court. Masinter noved for a continuance, advising the court
that after he had becone counsel of record for Hernandez, he had
an out-of-town trial which unexpectedly |asted two weeks instead
of just one. Hernandez inforned the court, through an
interpreter, that Masinter had not consulted with himabout the
case. Wen the court asked Masinter why he had not consulted
with Hernandez in the six weeks he had been representing him
Masi nter replied that he had been out of town for two weeks and

that "things developed [and] | didn't cone back where | thought |



would. | would have had a week to prepare." Msinter also gave
the court no reason why he did not consult with Hernandez during
the two days before trial when Masinter was back in town.
Further, he told the court that he had tal ked to previous counsel
in the case but that they had just "filled [himin with] a

skel eton of the case.”" He did not give any reasons why he had
not inquired nore of previous counsel.

The court, after noting that Hernandez's case was nore than
a year old and that no defense w tnesses had been subpoenaed to
appear at trial, denied the notion for continuance and ordered
the trial to proceed. However, the court did allow Masinter
enough tinme to make a tel ephone call to apply for a supervisory
wit fromthe Louisiana Suprene Court regarding the denial of the
nmotion for continuance. The Louisiana Suprenme Court denied the
wit.

The trial proceeded, and after the State rested, Masinter
agai n asked for a continuance, stating that he had not had an
opportunity to discuss the case with Hernandez and that he
under stood t hat Hernandez wanted to take the stand but did not
have any idea what Hernandez wanted to say. The court then
granted a fifteen-mnute recess so that Masinter could consult
W th Hernandez. After the recess, the trial court asked Msinter
who Hernandez's w tnesses were, and Masinter replied that
Her nandez wi shed to call neighbors, but that Hernandez did not

know what their nanmes were, if they would testify, or what they



woul d say. The trial court the recessed the case until the next
nor ni ng.

The follow ng day, Masinter reported to the court that he
had attenpted to | ocate one of the w tnesses Hernandez wanted to
call but that the witness had noved and was not able to be
| ocated either at his new place of residence or where he worked.
The defense then rested w thout Hernandez testifying and w t hout
calling wtnesses.

Her nandez' s conviction and sentence were affirmed on direct
appeal . Hernandez then filed nunerous post-conviction wits in
state court, all of which were denied. After exhausting his
state court renedies, Hernandez filed a petition for habeas
corpus relief in the United States District Court for the Eastern
District of Louisiana, pursuant to 28 U S.C. 8§ 2254. He argued
(1) that the state trial court abused its discretion in denying
his notion for continuance, (2) that he was denied effective
assi stance of counsel, (3) that the evidence used to convict him
was illegally seized, and (4) that his sentences and fines
constituted cruel and unusual punishnment. A nmagistrate judge
concl uded that Hernandez's clainms were without nerit and
recommended that Hernandez's petition be denied. After review ng
and overruling Hernandez's objections to this recomendation, the
district court adopted the magi strate's recomendation in its
entirety and di sm ssed Hernandez's petition with prejudice on

February 28, 1991. On March 6, 1991, Hernandez filed a notice of



appeal and a request for a certificate of probable cause to

appeal, which the district court granted on March 19, 1993.

1. DI SCUSSI ON

On appeal, Hernandez intertw nes his ineffective-assistance-
of -counsel -claimwith his clains regarding the denial of his
notion for continuance and illegally seized evidence.? W
address each of Hernandez's argunents in turn.

A, MoTI ON FOR CONTI NUANCE/ | NEFFECTI VE ASSI STANCE

The maj or thrust of Hernandez's habeas petition is that
the state trial court abused its discretion by denying his notion
for continuance, thereby violating his due process rights. He
al so asserts that this denial effectively rendered his counsel's
assi stance ineffective. He argues that his counsel was unable to
i nvestigate the case properly and that he was thus constructively
denied his right to counsel as guaranteed by the Sixth Amendnent.

1. Mbtion for continuance

I n addressi ng Hernandez's claimthat the trial court abused
its discretion by denying his notion for continuance, we note
that to warrant federal habeas relief, Hernandez must show t hat
the trial court's denial of a continuance was "not only an abuse

of discretion but also so arbitrary and fundanentally unfair"”

2\ note that in his appellate brief, Hernandez lists as an
i ssue, but does not argue, the fact that his sentences and fines
constitute cruel and unusual punishnent. W do not address this
i ssue because a pro se habeas petitioner abandons a clai m by
failing to argue it in the body of his brief. See Yohey v.
Collins, 985 F.2d 222, 224-25 (5th Cr. 1993).
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that it deni ed Hernandez due processsQi.e., it rendered

Her nandez's trial fundanentally unfair. MFadden v. Cabana, 851

F.2d 784, 788 (5th Cr. 1988), cert. denied, 489 U S. 1083

(1989); see Hi cks v. Wainwight, 633 F.2d 1146, 1148 (5th Cr

1981). Hence, he has to establish "'a reasonable probability
that the granting of a continuance would have permtted himto
adduce evidence that would have altered the verdict.'" MFadden,

851 F.2d at 788 (quoting Kirkpatrick v. Blackburn, 777 F.2d 272,

280 (5th Gir. 1985), cert. denied, 476 U. S. 1178 (1986)).

Her nandez has failed to denonstrate that he is entitled to
any relief on his claimregarding the denial of his notion for
conti nuance. The record supports the district court's
determ nation that although Hernandez contended that his attorney
was deni ed an opportunity to find witnesses for his defense, he
could not informthe trial court what the nanes of these
W t nesses were, what specific facts they would testify to, or how
specifically their absence at trial prejudiced his presentation
of the case. The only assertions Hernandez made at trial, as he
didin the district court below and in his appellate brief, were
that (1) these potential w tnesses were his nei ghbors who may
have been at hone at the time of his arrest, (2) if they had been
at hone, they may have had know edge of the circunstances of his
arrest, (3) if they had know edge of the circunstances of his
arrest, they may have testified for the defense, and (4) if they
had testified, their testinmony m ght have inpeached the police

of ficers' testinony concerning the circunstances of his arrest.



Even if this court were to determne that the trial court
abused its discretion in denying Hernandez's notion for
conti nuance, Hernandez's specul ati on concerning possible
unidentified witnesses fails to denonstrate a reasonabl e
probability that the granting of the continuance woul d have
permtted himto adduce evidence that woul d have altered the
verdict. Therefore, his claimthat the trial court erred in
denying his notion for a continuance does not entitle himto
habeas relief.

2. | neffecti ve Assi stance

Her nandez al so asserts that the district court erred in
denyi ng hi m habeas relief on his ineffective-assistance-of -
counsel claim as that claimrelates to the denial of a
continuance in the state trial court. He challenges the district
court's finding that he suffered no prejudice as a result of the
deni al of a continuance, arguing that no show ng of prejudice on
his part was necessary because the trial court's failure to grant
a continuance constructively denied himhis right to effective
assi stance of counsel.

In Strickland v. Washington, 466 U S. 668, 687-95 (1984),

the Suprenme Court decided that to be entitled to relief on the
ground that his counsel rendered ineffective assistance, a habeas
petitioner nust show (1) that counsel's performance in
representing the petitioner fell below "an objective standard of
reasonabl eness” and (2) "a reasonable probability that, but for

counsel's unprofessional errors, the result of the proceeding



woul d have been different." A petitioner has to satisfy both the

"performance"” and the "prejudice" prongs of Strickland to

successful ly denonstrate an ineffective-assistance-of -counsel

claim |d. at 687. In United States v. Cronic, 466 U. S. 648,

658 (1984), which was decided on the sane day as Strickland, the

Court carved out a narrow exception to the general rule

enunciated in Strickland, stating that a showi ng of prejudice was

not necessary if circunstances existed which were "so likely to
prejudi ce the accused that the cost of litigating their effect in
a particular case is unjustified." Such circunstances would
exist "if the accused is denied counsel at a critical stage of

his trial. Simlarly, if counsel entirely fails to subject the

prosecution's case to neani ngful adversarial testing," the
adversari al process becones presunptively unreliable. 1d. at 659
(enphasi s added). Thus, an "[a]ctual or constructive denial of

counsel altogether is legally presuned to result in prejudice.”

Strickland, 466 U S. at 692 (enphasis added).

We have read Strickland and Conic together to concl ude that

a constructive denial of counsel occurs "'only in a very narrow
spectrum of cases where the circunstances | eading to counsel's
i neffectiveness are so egregious that the defendant is in effect

deni ed any neani ngful assistance at all.'" Craker v. MCotter,

805 F.2d 538, 542 (5th Cr. 1986) (quoting Martin v. MCotter,

796 F.2d 813, 820 (5th Cir. 1986)); see Chadwick v. Green, 740

F.2d 897, 901 (11th CGr. 1984), cert. denied, 479 U S. 1057

(1987). The instant case does not fall within that narrow



spectrum of cases described in CGronic. The record indicates that
counsel conducted voir dire, cross-exanm ned the State's

W t nesses, and objected during the witnesses' testinony. W

t herefore cannot conclude that trial counsel's active
representati on of Hernandez during the trial was so deficient as
to fail to subject the State's case to neani ngful adversari al
testing and thus to anmobunt constructively to "no representation

at all." See Fink v. Lockhart, 823 F.2d 204, 206 (8th Cr. 1987)

(determning that counsel's failure inter alia to interview

W tnesses prior to trial, to conduct voir dire, or to nake an
openi ng statenent was not presunptively prejudicial under Cronic
because counsel cross-exam ned the State's w tnesses and nmade a

closing argunent); cf. Martin v. Rose, 774 F.2d 1245, 1250-51

(6th Gr. 1984) (presum ng prejudi ce under Cronic when counsel
failed to participate in any aspect of the petitioner's trial).
Hence, trial counsel's performance does not justify a presunption
of prejudice, and any failure of counsel to investigate w tnesses
and avenues of defense is best characterized as a failure to

performhis investigatory duties, which nust be anal yzed under

the two-pronged test enunciated in Strickland. See Wodard v.
Collins, 898 F.2d 1027, 1029 (5th Cr. 1990) (an attorney's
failure to conduct investigations into a case or into various

aspects of the case is governed by Strickland); Mann v. Adans,

855 F.2d 639, 636-37 (9th Cr.), cert. denied, 488 U S. 898

(1988) (sane); United States ex rel. Smth v. Lane, 794 F.2d 287,

289 (7th Gr. 1986) (sane).
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When anal yzed under Strickland, Hernandez's ineffective-

assi stance-of -counsel claimnust fail, for he has not satisfied
Strickland's prejudice prongsQi.e., he has not denonstrated a
reasonabl e probability that the trial's result would have been

different. See Motley v. Collins, 18 F.3d 1223, 1226 (expl aining

that if this court can di spose of an ineffectiveness claimon
the ground of |ack of sufficient prejudice . . . that course

should be followed'" (quoting Strickland, 466 U S. at 697)),

petition for cert. filed, (U S April 22, 1994) (No. 93-8843).
Her nandez has nmade only conjectures concerning possible w tnesses
whom his trial counsel failed to produce at trial SQwW t nesses who
he essentially concedes m ght not have been able to provide any
testinony that woul d have hel ped his defense. Hernandez has
t herefore not shown that the absence of these w tnesses
prejudi ced the outcone of his trial.
B. FOURTH AVENDMVENT/ | NEFFECTI VE ASSI STANCE

Her nandez al so asserts that the evidence used against him at
trial was illegally seized.® He further contends that he "was
denied a fundanentally fair hearing at suppression because of
counsel's adm tted unpreparedness” and that even though he was
permtted the opportunity for a hearing, "it was by no neans
full, [flair[, or] adequate under the circunstances." Construing

Her nandez's brief nost liberally, we read his argunent regarding

3 This evidence includes quantities of cocai ne and
marijuana, $3700 in cash, beam scales, two .38 caliber pistols,
and a .22 caliber revolver found in his house at the tinme of his
arrest.
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the seizure of evidence used against himat trial to be two-fold:
(1) that no probable cause existed to secure the search warrant
which resulted in the seizure of the evidence in question and (2)
that his counsel's ineffective assistance at the suppression
hearing was critically damaging to his defense.

A federal court is precluded from considering a habeas
petitioner's Fourth Amendnent search-and-sei zure clai munless the

State has failed to provide an opportunity for a full and fair

hearing on that claim Stone v. Powell, 428 U S. 465, 494-95
(1976); Davis v. Blackburn, 803 F.2d 807, 808 (5th Cr. 1986);

Avery v. Procunier, 750 F.2d 444, 448 (5th Gr. 1985). A "ful

and fair" hearing requires consideration of the issue by the

fact-finding court and at |east the availability of neani ngful
appel l ate review by a higher state court. Davis, 803 F.2d at
808.

As the district court noted, the record indicates that a
hearing on the notion to suppress was conducted on May 25, 1984,
inthe Oleans Parish Crimnal District Court. At that hearing,
Ronni e Austin, the officer with the New O| eans Police Depart nent
who executed the warrant, testified, and the search warrant
itself was admtted into evidence. After cross-exam nation and
argunent by counsel, the court denied the notion. The nmatter was
then submtted to the Louisiana Fourth GCrcuit Court of Appeal,
whi ch declined to exercise its supervisory jurisdiction. The
Loui si ana Suprene Court |ikewi se denied the wit. Because

Her nandez has thus been afforded a "full and fair" hearing on his

12



notion to suppress, Hernandez is not entitled to have a federal
court consider on habeas review the nerits of his Fourth
Amendnent cl ai m

Her nandez's i neffective-assi stance-of-counsel claim
concerning his representation at the suppression hearing al so
fails. The record indicates that Ary, Hernandez's attorney at
the tinme, was present at the suppression hearing and that he
cross-exam ned O ficer Austin, the officer who executed the
warrant. Hernandez makes no assertion of any specific error on
Ary's part or that his representation at this hearing was in any

way deficient. Because he thus fails to satisfy Strickland's

"performance"” prong, he is not entitled to habeas relief on this

claim

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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