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PER CURI AM *

Barbara Price, Kweci Price, and Larry Price were each
charged in a two-count indictnent with conspiracy to possess with
intent to distribute at | east 14 grans of cocaine in violation of
21 U S. C 88 841(a)(1l), 846 and with know ngly using and carrying

certain specified firearns in violation of 18 U S.C. 8§ 924(c)(1).

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



All three defendants were found guilty after a jury trial and
timely appeal ed.
| .
A. Factual Background

Barbara Price is the nother of seven children, including her
co-defendants Kweci and Larry Price.! At all tines relevant to
this crimnal case, Barbara Price and her children lived in the
Desire Housing Project in New Ol eans, Louisiana. The record
reflects that this housing project was notorious as a center for
the distribution of illegal drugs.

At trial, New Oleans Police Oficer Joseph WIIlians
testified to the follow ng chain of events. Oficer WIIlians
conducted an investigation of narcotics activities in the Desire
Housing Project fromthe sunmer of 1990 through the sunmer of
1991. On June 8, 1990, he received information that a drug
transaction was in progress at the intersection of Desire and
Benefit Streets. Proceeding to that |location with his partner,
Detective Sel by, Oficer WIllianms observed Keith Joseph standing
in a doorway which led to the Prices' upstairs apartnent,
apartnent # 3603 D, in the Desire Housing Project. Oficer
WIlians saw Joseph conduct a "qui ck exchange" of snmall objects
wi th anot her unidentified individual. Wen Oficer WIlians and

hi s partner approached Joseph, the unidentified individual fled

! The defendants' last nane is occasionally referred to in

the record as being "Howard" instead of "Price." They have used
the name "Price" in their briefs, and we will do likewise in this
opi ni on.



and Joseph ran up the steps into the housing project with the
officers in pursuit. Joseph discarded a matchbox as he fled; the
mat chbox was | ater discovered to contain five bags of crack
cocaine. Oficer WIllianms chased Joseph into apartnment # 3603 D,
where he was net by Barbara Price, her conpanion Leroy WIIians,
and several of her children. Disregarding the statenents of the
apartnent's occupants that no one had entered the apartnent,
Oficer WIllians conducted a search and found Joseph hidi ng under
a bed in a rear bedroomof the apartnent. Joseph was arrested
for the drug transaction and for trespassing in the Prices
apartnent. The tinme was about 11:50 p.m, and Barbara Price
testified that she was in bed when Joseph entered her apartnent.
On August 26, 1990, a simlar series of events took place.
Oficer WIllians again observed an apparent drug transaction in
the sanme vicinity. One of the participants in the transaction,
Sean Warner, again fled up the stairs into the housing project
and took refuge in the Prices' apartnent. Acconpani ed by
Detective Eddie Messina, Oficer WIllianms chased Warner into the
Prices' living roomand apprehended himthere. Warner had nine
bags of crack cocaine on his person at the tinme. Mking a search
of the premses, Oficer Wllians found a .22 cali ber pistol
under a mattress in a bedroom from which he had seen Larry Price
energe. Again Leroy WIllians, Barbara Price, and several smal
children were present at the tinme of the arrest, and O ficer

Wlliams testified that he believed that soneone ot her than



Warner was attenpting to shut the door when he forced his way
into the apartnent.

Oficer Wllians also testified that in March 1991 a
confidential informant told himthat he (the informant) coul d buy
cocaine froma source in the Prices' apartnent. After making
sure that the informant did not already have contraband on his
person, O ficer WIlians gave hi m sone noney and sent himto the
Prices' apartnment with Detective Reginald Jock on March 6, 1991.
The informant entered the apartnent briefly and returned with a
pl astic bag containing a substance |ater determ ned to be
cocaine. Using this information, the police obtained a search
warrant for the Prices' apartnent. Before executing the warrant,
however, Detective Jock returned to the housing project on March
10, 1991, and, working undercover, purchased two pieces of
purported crack cocaine fromtwo individuals in the vacant
apartnent across fromthe Prices' apartnent. The substances
bought by Detective Jock, however, tested negative for cocaine.

After the attenpted purchase by Detective Jock, the police
executed the search warrant. The two individuals who had sold
the fake cocaine to Detective Jock were arrested as they fled
fromthe vacant apartnent. Leroy WIIlians, Barbara Price, and
several small children were present in the Prices' apartnent when
the police executed the search warrant; Larry and Kweci Price
were not present. |In one bedroomcloset the police found a | arge
pl asti c bag containing sixteen smaller plastic bags, each of

whi ch contained a rock of crack cocaine. Judging fromthe



clothes present in that bedroom as well as a letter addressed to
Kweci Price and a picture of Larry and Kweci Price, Oficer
Wlliams testified that the bedroom where the cocai ne was found
bel onged to Kweci and Larry Price. An open box of .44 cali ber
anmmunition was al so found on top of a dresser in their bedroom
along with a razor blade with white residue on it. A |loaded .38
cal i ber revolver was found hidden in a heating vent in an
apartnent hallway. Barbara Price and Leroy WIllians were both
arrest ed.

After the raid on the Prices' apartnent, the police obtained
arrest warrants for Kweci and Larry Price. On April 8, 1991,
Larry Price was seen running up the steps to the Prices
apartnent by police officers. Oficer WIllians chased him
pi cki ng up plastic baggies being discarded by Larry Price as he
ran. Detective Selby arrested Larry Price as he attenpted to
escape through the back door of the apartnent. |In the course of
a search of the apartnent, Oficer WIllians recovered a sawed-of f
shotgun fromthe pantry area next to the kitchen. The officers
recovered a total of ten plastic bags that had been di scarded by
Larry Price, each containing rocks of crack cocai ne, and they
found $210 in cash and a digital beeper on his person.

On June 27, 1991, Oficer WIlians and Detective Thonmas were
driving in the vicinity of the housing project when they observed
an individual, later identified as Jerone Edgerson, |eaving the
hal Iway that |eads to the Prices' apartnent. As the officers

slowed their vehicle to get a better | ook at Edgerson, Edgerson



st epped back into the hallway and di scarded a plastic sandw ch
bag. The officers stopped the car, and O ficer WIIlianms pursued
Edgerson when he fled up the stairs to the Prices' apartnent.
Oficer Wllians al so recovered the plastic bag, which contained
ten smal |l er bags of crack cocaine. Kweci Price, Joseph Marshall,
and two others were present in the Prices' apartnent. Marshal
threw a bag containing cocaine out a wi ndow, and Detective Thonas
recovered the bag. The officers apprehended both Marshall and
Edgerson, and in their search of the apartnent the officers found
two magazi nes of ammunition on the dresser in the room where
Marshall was arrested, as well as a | oaded revolver and a | oaded
nine mllineter pistol on the floor in a different bedroom
Kweci Price and the other individuals fled the scene and escaped.

Kweci Price was ultimately apprehended on Septenber 26,
1991. Oficer Wllians and his partner, who is not identified in
the record, observed Kweci Price standing on the sidewal k on
Benefit Street during a funeral parade. The officers observed a
sizable bulge in Kneci Price's pants on the right side of his
thigh. Wen the officers stopped to investigate, Kweci Price
fled, discarding a nine mllineter weapon. The officers
recovered the gun and arrested Kweci Price.

At sonme point prior to Septenber 26, 1991, Barbara Price
moved from apartnent # 3603 D to apartnent # 3607 C. Police
of ficers observed Larry and Kweci Price in the vicinity of the
new apartnment an average of three tinmes a week. On Cctober 29,

1991, Oficer WIllians and Detective Thomas observed an



individual loitering on the front porch of the apartnent building
at 3607 Benefit Street. \Wen the individual noticed the
officers, he fled into the building. Oficer WIIlians pursued
him while Detective Thomas covered the back steps to the
apartnent. A different individual, variously identified as
Law ence Warner and Ant hony Warner, exited the apartnent, and
when he saw O ficer Wllianms he attenpted to throw a plastic bag
out the wi ndow on the second floor |anding. The attenpt was
unsuccessful because the wi ndow was covered by an iron grille.
Oficer WIllians recovered the bag, which apparently contai ned
crack cocai ne, and Detective Thomas apprehended Warner as he
tried to escape.

Oficer Wllians then pounded on the door to apartnent #
3607 C, and when Barbara Price opened the door he started to push
his way in. After a "pushing match," the occupants of the
apartnent began to flee past O ficer Wllians. Anbng those who
fled were Larry and Kweci Price. Oficer WIllianms then expl ai ned
his investigation to Barbara Price and infornmed her of her
rights. She gave the officers perm ssion to search the
apartnent. They found a | oaded AK-47 near the bathroom and in
one bedroomthey found two nine mllinmeter weapons in a dresser
drawer and a .25 caliber automatic weapon and a nine mllineter
pistol with laser sight under a mattress, as well as a
bul | et proof vest lying on the bed. The officers also found a bag
contai ning crack and powder cocaine in the pocket of a black and

red | eather dress hanging in the closet in Barbara Price's



bedroom Her bedroom al so contained a box of nine mllineter
ammuni tion and a beeper. The officers then arrested Barbara
Price.

The governnent al so introduced testinony at the Prices
trial that Barbara Price purchased a "fully | oaded" Ford Expl orer
from Bohn Ford, a New Ol eans deal ership, on June 19, 1990. This
truck, costing al nost $21, 000, was purchased by Barbara Price by
trading in a Toyota Canry that was sone 18 nonths old and that
was owned by her free and clear of any liens. She paid the
bal ance of the purchase price with some $7000 i n cash and $4300
in the formof a check. At trial, Barbara Price testified that
she bought the Explorer on behalf of a friend, Carolyn M| es.

The parties stipulated to the fact that the substances
recovered in the course of the investigation described by Oficer
WIllians tested positive for cocai ne base.

B. Procedural History

Barbara, Larry, and Kweci Price were charged in a two-count
indictment with violations of the Federal Controlled Substances
Act and the Federal Firearns Act. Count | of the indictnent
charged the three defendants with conspiring to possess with
intent to distribute at |east 14 granms of cocai ne base fromon or
about June 1, 1990, until on or about Cctober 29, 1991, in
violation of 21 U . S.C. 88 841(a)(1), 846. Count Il charged the
three defendants with know ngly using and carrying five firearns
in connection with the drug trafficking offense in violation of

18 U S.C. §8 924(c)(1), (2). The firearnms referenced in Count Il



were those seized fromthe Prices' apartnent on Cctober 29, 1991,
al t hough additional firearns not specifically referenced in the
i ndi ctnment were also introduced into evidence at trial.

After a jury trial held Decenber 7-8, 1992, all three
def endants were found guilty. On March 17, 1993, the three
def endants received identical sentences. They were sentenced to
serve ninety-seven nonths for Count | and sixty nonths for Count
1, to be served consecutively, followed by a five-year
supervi sed release termfor Count | and a three-year supervised
release termfor Count |11, to be served concurrently. The three
defendants filed tinely notices of appeal, and they raise

numer ous points of error.

.
Standard of Revi ew
Each defendant raises insufficiency of the evidence as a
point of error. Qur standard of reviewis to consider the
evidence in the |ight nost favorable to the governnent, including
all reasonable inferences that can be drawn fromthe evidence.

United States v. Pigrum 922 F.2d 249, 253 (5th Cr.), cert.

denied, 111 S. . 2064 (1991). The test is not whether the

evi dence excl udes every reasonabl e hypothesis of innocence or is
whol Iy inconsistent with every concl usion except that of quilt,
but whet her a reasonable trier of fact could find that the

evi dence establishes guilt beyond a reasonable doubt. A jury is



free to choose anong reasonabl e constructions of the evidence.
Id. at 254.

Larry and Barbara Price also chall enge the decision of the
district court to admt into evidence firearns seized by the
police in the Prices' apartnment other than those specified in
Count Il of the indictnment itself. A district court's
evidentiary rulings are revi ewed under the abuse of discretion

standard. United States v. Stouffer, 986 F.2d 916, 924 (5th

Cr.), cert. denied, 114 S. C. 115, and cert. denied, 114 S. C

314 (1993). Even if an abuse of discretion is found, the error

is reviewed under the harm ess error doctri ne. United States v.

Capot e- Capote, 946 F.2d 1100, 1105 (5th G r. 1991), cert. denied,

112 S. C. 2278 (1992).

L1,
A. Sufficiency of the Evidence: Conspiracy

To sustain a conviction for conspiracy to possess narcotics
wth the intent to distribute, the governnent nust prove the
follow ng elenents: (1) that an agreenent between two or nore
persons to violate the narcotics |aws existed; (2) that each
al | eged conspirator knew of and intended to join the conspiracy;
and (3) that each alleged conspirator participated in the

conspiracy. United States v. Juarez-Fierro, 935 F.2d 672, 677

(5th Gr.), cert. denied, 112 S. C. 402 (1991); United States V.

Magee, 821 F.2d 234, 238-39 (5th Cr. 1987). An agreenent

bet ween the ot her conspirators and the defendant need not be

10



proved by direct evidence, but may be inferred fromconcert of

action. Magee, 821 F.2d at 239. Although nere presence at the
scene of the crine or close connection with co-conspirators w il
not al one support an inference of participation in a conspiracy,
presence or association is one factor that the jury may rely on,
along with other evidence, in finding conspiratorial activity by
a defendant. [d. Unlike many other conspiratorial offenses, 21

U S. C 8§ 846 does not require proof of an overt act in

furtherance of the conspiracy. United States v. Lechuga, 888
F.2d 1472, 1476 (5th Cr. 1989). Wth these principles in mnd,
we address the argunents rai sed by each defendant in turn.
1. Barbara Price

The evi dence supporting Barbara Price's conviction, viewed
inthe light nost favorable to the guilty verdict returned by the
jury, may be sunmarized as follows. On several different
occasi ons, individuals were seen conducting drug transactions in
the hal lway outside her apartnent. \Wen police officers noved to
apprehend those involved in the transactions, they consistently
fled to her apartnent. The drug offenders seened to have little
or no difficulty gaining access to the apartnent, and the
occupants of the apartnent generally inpeded the pursuit of the
police officers or denied that anyone had taken refuge in the
apartnent. A confidential informnt bought cocai ne from soneone
inthe Prices' apartnment. 1In the course of their many visits to
and searches of the apartnent, police officers found bags of

cocai ne both in the bedroomthat appeared to belong to Larry and

11



Kweci Price and in a dress that appeared to belong to Barbara
Price. They also frequently found various "tools of the
narcotics trade," such as nunerous firearns and ammunition, often
of the sem -automatic variety, a razor blade covered with white
resi due, beepers, and cell ophane bags. Barbara Price was

enpl oyed as a narcotics counsel or and her annual salary was sone
$20, 000; however, she purchased a Ford Explorer costing at | east
that nuch with a relatively new Toyota Canry that she owned
outright, $7000 in cash, and a check for the bal ance. She also
owned clothing that was described by Detective Thomas at trial as
"l'avi sh" and that included a high percentage of |eather apparel.
The purchase of the Explorer and the expensive clothing tended to
suggest that Barbara Price had a source of incone other than her
j ob as a narcotics counsel or.

Additionally, Barbara Price's testinony at trial could have
been found to be unbelievable by the jury. She naintained that
she never allowed anyone to store guns in her apartnent, although
firearnms were discovered in the apartnent on nunerous occasi ons.
She testified that she had never seen the AK-47 before it was
found by police officers in her apartnent on Cctober 29, 1991,
and that she had never seen any of the guns that were found in
the apartnment over the course of the investigation. She also
deni ed seeing the beeper that the officers found in her bedroom
on Cctober 29, 1991, and she deni ed seeing any drugs in her

apartnent that day.

12



We conclude that the evidence is sufficient to support
Barbara Price's conviction for conspiracy to possess cocaine with
intent to distribute. The presence of a significant anmount of
cocaine in a dress hanging in her closet at a tinme when she was
herself present in the apartnent would certainly have all owed the
jury to find that Barbara Price had constructive possession of
the cocaine. Coupled with this evidence was the presence of a
beeper on her dresser; as Oficer Wllians testified, such
devi ces constitute circunstantial evidence of involvenent in drug

trafficking. W have recognized as nuch. United States v.

El wood, 993 F.2d 1146, 1150 (5th Cir.), appeal after remand, 999

F.2d 814 (5th G r. 1993); United States v. Landry, 903 F.2d 334,

338-39 (5th Gr. 1990). Barbara Price testified at trial that
she did not know these itens were present in her bedroom and the
jury's credibility determnation is entitled to our deference.

A substantial amount of other circunstantial evidence
supports the jury's verdict. The frequency of the occasions on
whi ch suspected drug traffickers fled to her apartnent suggests
that those individuals were aware they could easily obtain refuge
there; indeed, this nmay explain why the vicinity of Barbara
Price's apartnment was such a popular locale for drug dealing
activity. Her presence in the apartnent during several
incidents, including the police's March 10, 1991, execution of
the search warrant and di scovery of substantial evidence of drug
trafficking in one apartnment bedroomis a factor that the jury

coul d assign sone probative value. Under our "commobnsense, fact-

13



speci fic approach,” United States v. MKnight, 953 F.2d 898, 902

(5th Gr.), cert. denied, 112 S. C. 2975 (1992), a jury could

have found that she had constructive possession of the nunerous
firearnms found in her apartnment -- firearns whose offensive
nature often nmakes them"tools of illegal narcotics trafficking."

United States v. Saget, 991 F.2d 702, 709 (11th Cr.) (citations

omtted), cert. denied, --- S. C&. --- (1993). Her insistence on

the witness stand that she had never seen any of the weapons
before, including the AK-47 that was di scovered near the entrance
to the apartnent's bathroom on October 29, 1991, could have been
found unbelievable by the jury. Finally, the evidence that she
owned cl ot hing and bought a Ford Explorer that would normally be
beyond the reach of a person of her neans was additional evidence
that Barbara Price was involved in a conspiracy to possess
cocaine with the intent to distribute.

We recogni ze that "[i]t is not enough that the defendant
merely associated with those participating in a conspiracy, nor
is it enough that the evidence places the defendant in a climate

of activity that reeks of sonething foul." United States V.

Sacerio, 952 F.2d 860, 863 (5th Gr. 1992) (quoting United States
v. Galvan, 693 F.2d 417, 419 (5th G r. 1982)). However, based on

the "collection of circunstances,” United States v. Espi noza-

Seanez, 862 F.2d 526, 537 (5th Cr. 1988) (citations omtted), we
must conclude that there was sufficient evidence to support
Bar bara Price's conviction

2. Larry Price

14



The governnent refers us to the follow ng evidence in
support of Larry Price's conviction for conspiracy to possess
cocaine with intent to distribute. Larry Price was present in
the apartnment when Oficer Wllianms arrested Keith Joseph on June
8, 1990. Wien Oficer WIllians entered the apartnent in pursuit
of Sean Warner on August 26, 1990, he witnessed Larry Price
energe froma bedroomwhere Oficer Wllians |later found a .22
cal i ber revolver under a mattress. Wen the police executed the
search warrant on March 10, 1991, they found bags of crack
cocai ne, .44 caliber ammunition, packaging materials, and a razor
bl ade covered with white residue in a bedroom of the apartnent;

t he governnent offered evidence that the bedroom was used by
Kweci and Larry Price based on the discovery in the room of

clothing that "l ooked to fit both Larry and Kweci," as well as a
letter addressed to Kweci and a picture of Larry and Kweci Price
w th anot her individual. Perhaps nost damaging to Larry Price's
case was the April 8, 1991, incident in which he was apprehended
after fleeing to the apartnent from police officers, discarding
bags of cocaine as he fled and carrying a digital beeper on his
person at the tine of his arrest. Finally, on Cctober 29, 1991,
Larry Price was in the apartnent and fled as the officers
apprehended Ant hony Warner and before they arrested Barbara
Price.

We conclude that Larry Price's conviction was based on

sufficient evidence. He was carrying a beeper at the tinme of his

April 8, 1991, arrest, and we have al ready noted that such

15



devi ces have been held to constitute circunstantial evidence of
i nvol venent in drug trafficking. Elwood, 993 F.2d at 1150;
Landry, 903 F.2d at 339. Larry Price was also carrying rocks of
crack cocai ne wapped in nunerous individual plastic bags at the
time of his arrest. The prior search of the bedroom he shared
with his brother Kweci uncovered ziploc plastic bags and a razor
bl ade covered with white residue; Oficer Wllians testified that
these itens are often used to package crack cocaine. The
totality of the evidence against Larry Price is thus simlar to
t he evidence introduced in Landry, 903 F.2d at 338-39, in which
we hel d that possession of a beeper, a portable tel ephone,
substantial anpunts of cocai ne and noney, and a box of ziploc
pl asti c bags woul d support a conviction under 21 U S. C. § 846.
Based on all the evidence, a rational trier of fact could have
found Larry Price guilty of conspiracy to possess cocaine with
intent to distribute.
3. Kweci Price

Finally we consider the evidence adduced at trial against
def endant Kweci Price. Mst of the evidence agai nst Kweci Price
has al ready been recounted -- the cocaine, .44 caliber ammunition
and packaging materials found in the apartnent bedroom during the
March 10, 1991, search, and the incident on Septenber 26, 1991,
in which Kweci Price discarded a nine mllineter weapon while
fleeing frompolice officers. Kweci Price was al so present at
the apartnment on Cctober 29, 1991, when Barbara Price was

arrested. One other piece of evidence that was introduced

16



agai nst Kweci Price at trial nust be nentioned. Hi s parole
officer, Karen Carter, testified that she was responsible for
collecting probation fees fromKweci Price. She also testified
t hat, when she asked himon one occasion how he could afford the
fees without being enployed, he told her that he still had "lots
of profit left over" fromwhen he was dealing drugs.

We hold that the evidence agai nst Kweci Price was sufficient
to support the jury's finding beyond a reasonabl e doubt that he
conspired to possess cocaine with the intent to distribute. It
goes Wi thout saying that the governnent need not show that he was
ever seen to possess cocai ne; for purposes of a conspiracy
charge, "concert of action" rather than possession is the essence

of the crine. See United States v. Sal azar, 958 F.2d 1285, 1291-

92 (5th Cr.) (holding that the evidence of concerted action
undertaken by the defendant and others was sufficient to support
the defendant's conviction for conspiracy despite the fact that

he was never seen in possession of cocaine), cert. denied, 113 S

Ct. 185 (1992). Inportant to our conclusion is the testinony of
the probation officer that Kweci Price admtted to maki ng noney
by dealing drugs. Fromthis adm ssion, coupled with the evidence
of drugs and firearns present in the Prices' apartnent and in
Kweci and Larry Price's bedroom the jury could rationally have
inferred that Kweci Price commtted all the el enments of
conspiracy. A rational trier of fact could have found that, in
order for Kweci Price to have made "lots of profit" fromselling

cocai ne, he would necessarily have had to entered into an

17



agreenent with a supplier in order to acquire the cocaine, and
that he woul d have entered into such an agreenent know ngly and
intentionally. In short, the evidence against Kweci Price would
allow a rational trier of fact to infer actual agreenent with
others to possess cocaine with intent to distribute.

We affirm Kweci Price's conviction for conspiracy to possess
cocaine with intent to distribute.

B. Adm ssion into Evidence of Extraneous Firearns

Barbara and Larry Price argue that the district court's
decision to admt into evidence six guns besides those naned in
the indictnent, plus the bullet-proof vest and various types of
anmmuni tion seized in the course of the investigation, violated
Federal Rules of Evidence 401 and 403. W disagree with their
contentions that these itens were not relevant and that the
prejudicial and inflamuatory nature of the evidence outwei ghed
its probative value. As an initial matter, we note that the
prejudicial nature of proffered rel evant evi dence nust

substantially outweigh its probative value before the district

court may refuse to admt such evidence; the balance is weighted
heavily in favor of admtting relevant evidence. Fed. R Evid.
403.

Adm ttedly, "gun possession is not probative of a
defendant's predisposition to violate the drug laws." United

States v. Daniels, 572 F.2d 535, 538 (5th Gr. 1978). Unlike

Dani el s, however, the instant case is not an entrapnent case, and

t he weapons were not admtted to prove the disposition of the
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defendants to commt drug violations. Rather, the court admtted
t he evidence as having sone probative value with respect to the
proposition that the Prices' apartnent was bei ng used by drug
traffickers. Certainly firearns, particularly those of the
of fensive variety at issue in the instant case, are
circunstantial evidence of a defendant's involvenent in a cocai ne
conspiracy. Saget, 991 F.2d at 709. Consequently, the firearns
di scovered in the Prices' apartnment on a recurring basis had
circunstantial relevance to the issue of whether the occupants of
that apartnent were involved in the alleged conspiracy. The
district court did not abuse its discretion by admtting the
evidence. The convictions of Barbara and Larry Price are
af firmed.
C. Sentencing
The appellants raise a variety of challenges to the
sentences i nposed on them
1. Conposition of Drugs Seized
The sentencing court found fromthe evidence at trial that
the drugs seized during the course of the investigation were
crack cocai ne, also known as cocai ne base. Kweci Price argues
that the governnent's lab reports nention only cocai ne, not
cocai ne base as alleged in Count | of the indictnent, and that he
t herefore shoul d have been sentenced according to the sentencing
gui del i nes applicable to cocaine rather than cocai ne base. The
governnment responds that the stipulation agreed upon by al

parties and their attorneys reflects that the suspected narcotics
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sei zed by the police during the investigation tested positive for
cocai ne base. The governnent al so points out that Kweci Price's
trial counsel conceded at the sentencing hearing that he had
stipulated for purposes of the trial that the substances were
crack cocaine. Wen Kweci Price's counsel insisted that the
sentencing court was required to nmake a separate finding
regardi ng the conposition of the substances seized, the
sentencing court pronptly found that the substances were crack
cocai ne.

Both Kweci Price and the governnent rely on the stipulation
for support. Qur inspection of the stipulation reveals that the
crinme |laboratory reports appended to the stipulation clearly
state that the specinens tested "POSI TI VE FOR COCAI NE, " and not
positive for cocaine base or crack cocaine. However, in the
stipulation all the parties and their attorneys agreed that
governnent chem sts would testify, if called, that the substances
sei zed were cocai ne base. Thus, Kweci Price's assertion that
there is "no proof that crack cocaine was involved in the present
conspiracy" is not correct. H's argunent boils down to a claim
that the evidence was insufficient to support the sentencing
court's finding that the conspiracy involved at |east 35 grans

but | ess than 50 granms of cocai ne base under the sentencing

guidelines. See United States Sentencing Comm ssion, Guidelines
Manual , 8§ 2D1.1(c)(7) (Nov. 1992).
Establi shing a defendant's rel evant conduct for purposes of

8§ 2D1.1 of the sentencing guidelines does not require proof
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beyond a reasonable doubt. United States v. Buckhalter, 986 F.2d

875, 879 (5th Cr.) (citing United States v. Murning, 914 F. 2d

699, 706 (5th Gir. 1990)), cert. denied, 114 S. Ct. 203, and

cert. denied, 114 S. . 210 (1993). The determ nation of such

rel evant conduct requires factual findings by the sentencing
court by a preponderance of the evidence, which findings are
subject to the "clearly erroneous” standard of review on appeal.

ld. "A factual finding is not clearly erroneous as long as it is

pl ausible in light of the record read as a whole." United States

v. Sparks, 2 F.3d 574, 586 (5th Cr. 1993) (quoting United States

v. Sanders, 942 F.2d 894, 897 (5th Cr. 1991)). Under this
deferential standard of review, we cannot say that the sentencing
court clearly erred by accepting the plain | anguage of the
stipulation, as well as the testinony of O ficer Wllians at the
trial that the drugs seized were in fact crack cocai ne.

2. Quantity of Drugs Properly
Attributed to the Defendants

Kweci and Larry Price also argue that the sentencing court
inproperly calculated their offense levels by attributing to them
drugs sold or possessed by others. The sentencing court, which
had, incidentally, also conducted the Prices' trial and therefore
heard all the evidence firsthand, carefully considered all the
anounts of drugs attributed to the Prices by the presentencing
report and in fact rejected two of the incidents included in the
report as attributable to the Prices. The court held that the
remai nder of the drugs nentioned in the presentencing report as
contributing to the base offense | evel were reasonably
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f oreseeabl e acts and om ssions of others in furtherance of the
jointly undertaken crimnal activity. Anong the incidents
i ncluded by the court for sentencing purposes were those
occasi ons when various persons fled into the Prices' apartnent,
di scarding cocaine as they fled or carrying it into the apartnent
wth them The court also included the drugs found in Kweci and
Larry Price's bedroomon March 10, 1991, as well as the drugs
found in Barbara Price's dress on Cctober 29, 1991.

Deferring as we nust to the sentencing court's eval uati on of
the evidence of relevant conduct in determning the Prices
of fense levels, we hold that the court's determ nation was not
clearly erroneous. Under the preponderance of the evidence
standard, the sentencing court could reasonably conclude that the
drugs possessed by persons who fled to the Prices' apartnent
could be attributed to the Prices on the theory that they were
involved in jointly undertaken crimnal activity. The smal
arsenal found in the apartnent on October 29, 1991, the adm ssion
made to the probation officer by Kweci Price, and the other
circunst ances of the case support a finding that the Prices were
i ndeed involved in a schene to distribute drugs. It was within
the sentencing court's range of perm ssible findings to find that
the individuals who fled to the Prices' apartnment were invol ved
in a scheme of crimnal activity wwth the appellants and that the
drugs carried by those individuals should be attributed to them
for sentencing purposes.

The point of error is wthout nerit.
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3. Formal Sufficiency of the Sentencing
Court's Finding of Quantity

Barbara Price argues that she is entitled to a remand for
resent enci ng because the sentencing court did not, inits
findings of fact, specifically state the exact quantity of drugs
attributed to the defendants for sentencing purposes. As she
correctly points out, the sentencing court also did not state the
nunber of guideline points resulting fromits factua
determ nation. The court's statenent of reasons for inposing
sentence includes a section to be filled in with the "applicable
gui del i ne ranges" as found by the court; this portion of the
statenent filled out for Barbara Price is left blank. As a
result, she contends, it is inpossible to work backwards fromthe
appl i cabl e guideline ranges to determ ne which guideline was
applied, and she is unaware of whether the correct guideline was
applied or not. The district court is obligated to ensure that
the record reflects the court's resolution of any di sputed issues
of material fact, and the court should normally nmake an express
determ nation of the applicable guideline range, even if it

shoul d determ ne that a departure is warranted. United States v.

Warters, 885 F.2d 1266, 1272 (5th Cr. 1989).

We agree with Barbara Price that it nay be sonewhat
difficult to discern precisely what findings were made by the
sentencing court in support of the sentence inposed, but we do
not agree that reversal and remand are required. |In the
statenent of reasons for inposing sentence, the sentencing court
checked the box marked "The court determ nes that the applicable
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guideline ranges are as indicated in the PSI Sentencing Cuideline
Wor ksheets." Barbara Price's Presentence |nvestigation Report,
paragraph 54, states that her guideline range for inprisonnent on
the conspiracy charge is 97 to 121 nonths, based on the finding

i n paragraph 16 that 46.09 grans of crack cocai ne and 13. 87 grans
of cocai ne were seized during the course of the investigation.
The sentencing court specifically discounted two incidents
attributed to all the defendants in the report, thereby reducing
the attri butabl e amount of crack cocaine from46.09 grans to
43.62 granms. Under the guidelines, this reduction is
insufficient to alter the base offense level, so the sentencing
court correctly utilized the range recommended by the report.
Contrary to Barbara Price's contention, it is not inpossible for
us, the reviewing court, to determne the factors that were
considered in her sentencing. Her point of error is wthout
merit.

4. Failure to Find Barbara Price
a "Mnor Participant”

Under the guidelines, a defendant who was a "m ni ma
participant” or "mnor participant” in the crimnal activity for
whi ch the defendant is convicted is eligible for a reduction of
his or her base offense level. U S S.G § 3B1.2. Barbara Price
objected to the sentencing court's failure to find that she was
not entitled to such a reduction based on her mnor role in the
conspiracy, and she attacks this decision of the sentencing court
on appeal. The sentencing court's determnation is a factual
finding which nust be upheld unless it is clearly erroneous.
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United States v. Lokey, 945 F.2d 825, 840 (5th Cr. 1991) (citing

United States v. Graldo-Lara, 919 F.2d 19, 22 (5th Gr. 1990)).

The decision not to reduce Barbara Price's base offense
| evel based on her lesser role in the offense was not clearly
erroneous. In her brief, Barbara Price clains, "It appears that
her only invol venent was to all ow her sons and/or others to use
her apartnment to store various itens, drugs and weapons." Even
if this were true, we are not certain that such a role in a drug
trafficking conspiracy would be a "mnor" one. |In any event, the
sentencing court was entitled to disbelieve her claim it is
belied by the discovery of a substantial amount of cocaine in her
dress and a beeper on her dresser. The sentencing court
commtted no reversible error in inposing Barbara Price's

sent ence.

| V.

For the foregoing reasons, the convictions and sentences of

Barbara Price, Larry Price, and Kweci Price are AFFI RMED
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