IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3191
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAMES H. BROWN, M D.
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. 87-356-H4
(Decenber 15, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Pursuant to a witten plea agreenent, Dr. Janmes H Brown
voluntarily surrendered his DEA Certificate of Registration with
respect to schedules | and Il controll ed substances. The DEA
then sought to adm nistratively revoke Brown's prescription
privileges with respect to schedules Ill, 1V, and V. Brown filed
a notion in district court to enjoin the DEA adm nistrative
proceedi ng on the grounds that his plea agreenent prohibited

adm ni strative revocation, but the nption was deni ed.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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"[When a plea rests in any significant degree on a promn se
or agreenent of the prosecutor, so that it can be said to be part
of the inducenent or consideration, such prom se nust be

fulfilled." Santobello v. New York, 404 U S. 257, 262, 92 S. C

495, 30 L. Ed. 2d 427 (1971). The content of a plea agreenent is
a factual issue to which the clearly erroneous standard of review

is applied. United States v. Quigley, 631 F.2d 415, 416 (5th

Cir. 1980); see United States v. Wllians, 809 F.2d 1072, 1079

(5th Gr.), nodified on other grounds, 828 F.2d 1 (5th Cr.),

cert. denied, 484 U S. 987 (1987). Wether the CGovernnent's

conduct violated the terns of a plea agreenent is a question of

law. United States v. Hernandez, 996 F.2d 62, 64 (5th Cr

1993); United States v. Valencia, 985 F.2d 758, 760 (5th Cr

1993). In determning whether the terns of a plea agreenent have
been violated, the Court nust determ ne whether the Governnent's
conduct is consistent wwth the parties' reasonabl e understandi ng
of the agreenent. Hernandez, 996 F.2d at 64; Valencia, 985 F.2d
at 760.

Nei ther the affidavits nor the testinony offered by Brown
suggested that the Governnent offered any prom se or assurance
that it would refrain from pursuing adm nistrative revocation
To the contrary, the Governnent negotiator testified that the
witten agreenent constituted the entire plea agreenent and that
there were no side agreenents, prom ses, or representations. It
was not clear error for the district court to find that the

witten agreenent constituted the entire plea agreenent.
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Brown contends that the district court erred because it
failed to consider his understanding of the plea agreenent. This
argunent is neritless as the district court's finding that the
witten agreenent constituted the entire plea agreenent is not
clearly erroneous. Although the district court did not nake a
determnation with respect to the parties' reasonable
under st andi ng of the agreenent, the district court's findings as
to the terns of the agreenent necessarily lead to the concl usion
that the agreenent cannot be reasonably understood to prohibit
adm ni strative revocation

Under the express terns of the agreenent, Brown agreed to
voluntarily surrender his schedules | and Il prescription
privileges. |In return, the Governnent agreed to dism ss the
underlying indictnment at the tine of sentencing. The witten
terms of the agreenent evince no other obligation incurred by the
Government. Gven the facts that Brown knew the Gover nnent
wanted himto surrender all of his prescription privileges, that
Brown did not or was unable to negotiate an agreenent that the
Governnent refrain from pursuing adm ni strative revocation, and
that the Governnment nade no witten or oral promise to refrain
from pursuing adm ni strative revocation, Brown could not
reasonably expect that the witten terns of the plea agreenent
prohi bited adm ni strative revocation. As the Governnent's
conduct is not in conflict wwth the parties' reasonable
under st andi ng of the plea agreenent, denial of the notion to

enforce the plea agreenent is AFFI RVED



