UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3188
Summary Cal endar

CHARLES DEAN
Peti ti oner- Appel | ant,
VERSUS
JOHN P. WHI TLEY, Warden, Louisiana State Penitentiary,
and RICHARD P. | EYOUB, Attorney GCeneral,
State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-92-3875 E)

(Decenber 29, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !

Charles Dean contends that the district court abused its
discretion in dismssing his petition for habeas relief under 28
US C § 2254. W AFFI RM

| .

Dean was convicted in a Louisiana state court for the first-

degree nurders of his nother and sister, and was sentenced to life

i nprisonnment; the convictions and sentence were affirnmed on appeal .

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Loui siana v. Dean, 487 So.2d 709 (La. C&. App. 5th Cr.), wit
deni ed, 495 So.2d 300 (La. 1986). Dean sought federal habeas
relief in 1987; his application was deni ed, and he did not appeal.

In 1992, Dean filed a second federal habeas petition, claimng
vi ol ations of due process as a result of the trial court's refusal
to give two requested jury instructions.? Dean stated in the
petition that these clains were the sane as two of those raised in
his original petition. The district court ordered him to show
cause why the second petition should not be dism ssed as successi ve
under Rule 9(b) of the Rules Governing 8§ 2254 cases in the United
States District Courts.® 1In response, Dean reiterated the reasons
given in the petition: that intervening jurisprudence nade it
clear that the district court had erred in denying his first
petition; and that, w thout his know edge, his counsel for the
first petition had failed to appeal its denial.

The district court dismssed the second petition as
successive. |t concluded that Dean's reasons why the petition was
not successive were unavailing; and that Dean's case was not one in

which a constitutional violation had resulted in the conviction of

2 One instruction was that intoxication by drugs or alcohol
negates the elenent of specific intent; the other, that, where
intoxication is so severe as to result in insanity (the inability
to distinguish right from wong), it is irrelevant whether the
intoxication is voluntary or involuntary. The Louisiana Court of
Appeal held that any error in failing to give these charges was
harm ess. Louisiana v. Dean, 487 So.2d at 712-13, 714-15.

3 Rul e 9(b), Rul es Governing 8§ 2254 Cases, provides, in rel evant
part: "A second or successive petition may be dismssed if the
judge finds that it fails to allege new or different grounds for
relief and the prior determ nation was on the nerits...."
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one who is factually innocent. Dean appealed the dism ssal; and
the district court granted a certificate of probable cause.
.

We review the dism ssal of a habeas petition under Rule 9(b)
for abuse of discretion. Hudson v. Witley, 979 F.2d 1058, 1062
(5th Gr. 1992). A petition is successive if it raises grounds
identical to those raised and rejected on the nerits in a prior
petition. Kuhl mann v. WIlson, 477 U S. 436, 445 & n.6 (1986).
Dean does not dispute that his second petition presents the sane
issues as the first. He contends instead, as he did in district
court, that the second should not be dism ssed, because it relies
on federal law that has changed since his first petition was
di sm ssed, and because he did not realize that his counsel had not
appeal ed that denial. He al so contends that he has presented a
col orabl e claimof factual innocence.

A

Dean's contention that changes in the | aw support his second
petition is unavailing. The district court noted that the cases
relied on in dismssing the first petition have not been
overrul ed. ? Further, the court's reading of the cases Dean
characterized as "justify[ing] a shift" inthe court's position was

that those cases, largely from outside this circuit, "cannot be

4 Dean does not dispute the district court's statenent that none
of the cases on which it relied have been overrul ed. Nor does he,
in either his briefs on this appeal or his second petition,
enunerat e any case he contends has been overruled. His original §
2254 petition and the judgnent disposing of it are not part of the
record on this appeal.



characterized as anounting to changes in the law. "> Dean neither
di sputes this conclusion in his brief, nor discusses those cases or
their effect on the dismssal of his petition. He has not shown an
abuse of discretion.

B

Dean acknow edges that his second petition is an attenpt to
"secure are-determnation" of his clains by this court, presumably
because he did not appeal the dism ssal of his first petition. As
our court held in Andre v. Quste, 850 F.2d 259 (5th G r. 1988),
however, a petitioner is not entitled to obtain review of the
issues raised in his first petition, sinply by filing a second,
identical petition. Needless to say, the failing to appeal deni al
of a prior petition does not shield a second petition from Rule
9(b) dismssal. Id.

C.

Finally, a petitioner nmay be entitled to mai ntain an ot herw se
successive petitionin the extraordi nary case where it appears that
a constitutional violation has resulted in the conviction of one
who is factually innocent. Herrerav. Collins, _ US _ , 113
S. C. 853, 862 (1993); Murray v. Carrier, 477 U S. 478, 495-96

5 These included, inter alia: Geschwendt v. Ryan, 967 F.2d 877

(3d Gr. 1992) (en banc), cert. denied, = US |, 113 S. O
472; Flowers v. Illinois Dept. of Corrections, 962 F.2d 703 (7th
Cr. 1992), cert. granted and judgnent vacated by U S |, 113

S. C. 2954, reversed on remand, 5 F.3d 1021 (7th Cir. 1993)
United States v. Dennison, 937 F.2d 559 (10th Gr. 1991), cert.

denied, = US |, 112 S. . 886 (1992); Fal coner v. Lane, 905
F.2d 1129 (7th Gr. 1990); and Louisiana v. Johnson, 541 So.2d 818
(La. 1989), cert. granted and judgnent vacated by U S | 113

S. Ct. 2926 (1993).



(1986); Kuhlmann v. WIlson, 477 U.S. 436 (1986). A claim of
factual 1nnocence shields a successive petition from di sm ssa
under Rule 9(b) if the petitioner denonstrates that there is a
"fair probability that, in light of all the evidence, a reasonable
trier [of fact] could not find all the elenents necessary to
convict the defendant of that particular crine." Johnson v.
Hargett, 978 F.2d 855, 860 (5th G r. 1992), cert. denied, __ US.
_, 113 S. . 1652 (1993), discussing Kuhl mann, 477 U S. at 454.
Dean's claimof factual innocence is based on his contention
that, at the tinme of the hom ci des, he was i ntoxicated by reason of
vol untary drug use to such an extent that he was unable to formthe
specific intent to kill -- a necessary elenent for nurder. I n
support of this claim Dean's second petition discusses the
evi dence presented at trial in a few paragraphs, repeated verbatim
in his appellate brief. As he did on his direct appeal, Dean bases
his clai mof factual innocence on the trial court's failure to give
the requested instructions, see supra note 2 -- the error, if any,
found harm ess by the Louisiana Court of Appeal. Loui si ana v.
Dean, 487 So.2d at 712-15. Dean, wthout citation to the record,
acknow edges (w t hout refuting) the evidence which contradicted his
defenses of insanity and insanity by reason of voluntary
i ntoxication. Further, as the district court noted, Dean continues
to admt that he in fact killed his nother and sister. 1In |light of
this fact and the evidence that Dean possessed the requisite
specific intent to kill his nother and sister, a reasonable jury

coul d have found Dean guilty, even had the requested instructions



been given. See id. at 712-13, 714-15. (The jury was instructed
on insanity as a defense; on the definition of specific intend,
that the crinmes of first- and second-degree nmurder and mansl aught er
are specific intent crines; and that in order to convict the
defendant, the state had to prove specific intent beyond a
reasonabl e doubt. ld. at 712-713. And, the Louisiana Court of
Appeal held that despite the lack of an instruction on the issue,
Dean' s contentions regarding voluntary intoxication by drugs and
its influence on the defense of insanity were "nore than adequately
presented to the jury by the evidence, the voir dire exam nation,
and by the argunents of counsel." |d. at 714.) W find no abuse
of discretion in the district court's finding that Dean did not
present a col orable claimof factual innocence. See Kuhlmann, 477
U S at 454 & n. 17.
L1l

For the foregoing reasons, the dism ssal of Dean's habeas

petition under Rule 9(b) is
AFFI RVED.



