IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3161
Summary Cal endar

RONNI E WAYNE OVEEN
Pl ai ntiff-Appellant,

Rl CHARD H. BARKER, 1|V,
Movant - Appel | ant,

ver sus

CHEVRON U. S. A. | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Eastern District of Louisiana
(CA 92 2510 "F" (4))

(Cct ober 19, 1993)
Bef ore REAVLEY, SM TH and DEMOSS, Circuit Judges.
REAVLEY, Circuit Judge:”
Ronni e Omen (Oaen) brought this suit against Chevron U S A
Inc. (Chevron) seeking damages for alleged injuries he suffered
whi | e wor ki ng on one of Chevron's offshore platforns. The

district court granted sunmmary judgnent in favor of Chevron, on

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



grounds that Onen was a "borrowed servant” under Fifth Crcuit
precedent, and that Chevron was therefore inmmune from suit under
8§ 5(a) of the Longshore and Harbor Wrkers' Conpensation Act
(LHWCA), 33 U.S.C. 8§ 905(a) (1986). Owen appeal s, arguing that
Chevron did not neet its burden of establishing its entitl enent

to sunmary judgnent. We affirm

| NTRODUCTI ON

Onen slipped and fell on April 28, 1991. The acci dent
occurred on a fixed platformowned by Chevron and located in its
West Delta 30 oil and gas production field, off the coast of
Loui siana. At the tine, he was a wreline operator nomnally
enpl oyed by Horton Wreline Service, Inc. (Horton). Fromthe
time he went on Horton's payroll in July of 1990 until the date
of his accident, Horton assigned himto work exclusively for
Chevron in the West Delta 30 field.

Since the accident occurred on the Quter Continental Shelf,
the Quter Continental Shelf Lands Act, 43 U S.C 88 1331-1356,
provi des at 8§ 1333(b) that conpensation for his injuries is
governed by the LHWCA, 33 U.S. C. 88 901-950. Section 5(a) of the
LHWCA, 33 U.S.C. §8 905(a), mandates that workers' conpensation as
provided in the LHACA is the exclusive renedy for an enpl oyee
agai nst his enployer. The district court ruled that, under the
"borrowed servant" doctrine, Omen was the borrowed servant of
Chevron; Chevron was therefore his "enployer” under the LHWCA
and the state-law clains asserted agai nst Chevron in this suit

wer e barred.



DI SCUSSI ON

I n determ ni ng whether a summary judgnent was appropri ate,
we review the record and the pl eadi ngs i ndependently, view ng al
fact questions in a |ight nost favorable to the nonnovant.
Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th G
1988). Summary judgnent is appropriate if the record discloses
"that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |[aw "
FED. R CQv. P. 56(c). W find that no nmaterial issues of fact
are in dispute, and that even if all the evidence presented and
i nferences therefromare considered in the |ight nost favorable
to Onven, he was a borrowed servant as a matter of [|aw

This court |ooks to nine factors in deciding whether the

borrowed-servant doctrine applies:

(1) Who had control over the enpl oyee and the work he was
perform ng, beyond nere suggestion of details or
cooperation?

(2) \Whose work was bei ng perfornmed?

(3) Was there an agreenent, understanding, or neeting of
the m nds between the original and the borrow ng
enpl oyee?

(4) Didthe enployee acquiesce in the new work situation?

(5 Didthe original enployer termnate his relationship
with the enpl oyee?

(6) Who furnished tools and place for performance?

(7) Was the new enpl oynent over a considerable | ength of
tinme?

(8) Who had the right to discharge the enpl oyee?



(9) Who had the obligation to pay the enpl oyee?

Billizon v. Conoco, Inc., 993 F.2d 104, 105 (5th Gr. 1993). The
gquestion of borrowed-servant status is a question of law for the
district court to determ ne, although in sone cases factua

di sputes nust be resolved before the district court can make its
determnation. 1d.; Brown v. Union G| Co. of Cal., 984 F.2d
674, 677 (5th Cir. 1993).

As to the first factor, Chevron personnel gave Onen all of
his work assignnents for the entire period he was worki ng at
Chevron's West Delta 30 field. Chevron had control over when and
where Onen wor ked and what particular jobs he perforned.

Horton's only directive to Oven was to do whatever Chevron asked
of him Osen would only call Horton when he had a problem and
the record indicates that at nost his calls to Horton occurred
about once a week. Under these circunstances the first factor
favors borrowed-servant status. Melancon v. Anpbco Production
Co., 834 F.2d 1238, 1245 (5th Cir. 1988) ("[Plaintiff] took
orders from [defendant's] personnel who told himwhat work to do,
and where to do it."). The fact that Omen was highly skilled and
conpl eted his assigned tasks w thout direct supervision does not
conpel a different result. 1d. at 1241, 1245 ("[Plaintiff], of
course, chose the manner in which to do his welding work
according to his professional judgnent, but [defendant's
personnel] could tell [plaintiff] when to do the wel ding work and
when to do other kinds of work. . . . The fact that [plaintiff]

had specialized welding skills he utilized in nost of his work



and none of the [defendant's] personnel had simlar welding
expertise does not bar a finding of 'borrowed enpl oyee

status."). Likew se, evidence submtted by Oaen indicating that
he supervised a hel per, also nomnally enployed by Horton, is
immterial. The focus of the first factor is on which enpl oyer -
- Horton or Chevron -- exercised control over Omen, not on

whet her Onen control |l ed subordi nates.

The second factor, which | ooks to whose work was being
performed, also favors Chevron, since Omen's work while on the
payroll of Horton was perforned at a Chevron site, for the
benefit of Chevron's offshore oil and gas business. H's work was
essential to maintaining the production of oil and gas fromthe
West Delta 30 field. Conpare Ml ancon, 834 F.2d at 1245 ("As to
the second factor, there can be no doubt that [defendant's] work
was being perfornmed by [plaintiff]. [Plaintiff's] work assisted
[ def endant] in the production of hydrocarbons by maintaining the
production equi pnent and platfornms in [defendant's] field.").

The third factor asks whether there was an agreenent,
under st andi ng, or neeting of the m nds between the original and
borrowi ng enployee. As in simlar cases appealed to this court,
a witten agreenent between Chevron and Horton contains | anguage
describing the service contractor's status as that of an
i ndependent contractor. The Master Service Order and Agreenent
bet ween Chevron and Horton states that Horton "shall performthe
services as that of an independent contractor and not as an

enpl oyee of " Chevron. A separate one-page Service Order and



Agreenent listed Horton as the "Contractor" and was signed by
Onen on behal f of the Contractor, but this docunent has no

| anguage regarding Horton's or Oanen's status as an i ndependent
contractor versus an enpl oyee.

Language virtually identical to that in the Master Service
Order and Agreenent, found in another Chevron agreenent, was held
insufficient to defeat sunmary judgnment when the remaining
factors pointed toward borrowed-servant status. |n Al exander v.
Chevron, U S. A, 806 F.2d 526 (5th Gr. 1986), cert. denied, 483
U.S. 1005 (1987), the agreenent between Chevron and anot her
service contractor contained, as here, |anguage that the service
contractor "agrees to performthe work as an i ndependent
contractor and not as an enpl oyee of" Chevron. 1d. at 528. The
court noted that the |anguage did not "purport to prohibit
Chevron from becom ng the borrow ng enpl oyer of [the service
contractor's] payroll enployees.” |d. The Al exander court
di stingui shed two cases cited by Onen, West v. Kerr-MGCee Corp.
765 F.2d 526 (5th Cr. 1985), and Alday v. Patterson Truck Line,
Inc., 750 F.2d 375 (5th Gr. 1985). It noted that in both of
t hose cases the agreenents in question stated that neither the
service contractor nor its enployees shall be deened an enpl oyee
of the defendant. 1d. Further, we noted in Melancon that
"parties to a contract cannot automatically prevent a | egal
status |like 'borrowed enployee' fromarising nerely by saying in
a provision in their contract that it cannot arise,” and that the

reality of the worksite and the parties' actions in carrying out



the agreenment can inplicitly nodify, alter, or waive its
provisions. 834 F.2d at 1245. Here, as in Ml ancon, the

pl ainti ff understood that he would be taking his instructions
from Chevron as to his job assignnents. He received the sane
transportation, food and | odgi ng as the ot her Chevron enpl oyees.
Conpare West, 765 F.2d at 531 (finding summary judgnent

i nappropriate in part because borrowi ng enployer's preferenti al
treatnent "in transportation and bunki ng arrangenents is
inconsistent wwth the notion that a borrowed servant differs from
a true enployee only as a paper formality.") Based on all the
evi dence, we conclude that the third factor is either neutral or
only slightly favors Owen.

Under the fourth factor, Omen acquiesced in the work
situation. He perforned all of the tasks Chevron asked of him
W t hout question, including tasks that did not involve wireline
wor k. He never conpl ai ned about his assignnment to Chevron or
requested a transfer to another site. This factor focuses on
whet her the enpl oyee was aware of his work conditions and chose
to continue working in them Brown, 984 F.2d at 678, and
therefore favors a finding that Oven was a borrowed servant.

The fifth factor, inquiring whether the original enployer
termnated its relationship wwth the enpl oyee, does not require
the original enployer to sever conpletely its relationship with
t he enpl oyee, since such a requirenent would effectively
elimnate the borrowed-servant doctrine. Melancon, 834 F.2d at

1246. The focus should be on the | ending enployer's relationship



with the enpl oyee while the borrowing occurs. 1d. Wile
assigned to Chevron, Oaen received all of his work assignnents
from Chevron. Chevron provided his transportation to the work
site as well as food and | odgi ng. Ownen worked seven days on (or
nmore) and seven days off, and after he returned to shore he had
little or no contact wwth Horton, except to drop off his tine
tickets, or pick up his paycheck or an occasional tool. He did
not go into work at Horton during his days off from Chevron.
This factor favors Chevron.

The sixth factor asks who furnished the tools and pl ace of
performance. Chevron furnished the place of performance, as well
as transportation, food and | odging. Chevron also furnished the
princi pal pieces of equipnent -- the wireline unit and |ubricator
-- for Onen's wireline work. Al though Horton furnished tool
boxes, hand tools, safety equi pnent and certain specialized
tools, we conclude that this factor favors Chevron. See
Mel ancon, 834 F.2d at 1241, 1246 (finding this factor favored
def endant who provi ded pl ace of performance, food, |odging and
transportation to wel der, even though original enployer provided
wel di ng machi ne and enpl oyee provided his own safety equi pnent).

The seventh factor asks whether the new enpl oynent was over
a considerable length of tinme. Ownen was assigned to Chevron for
approxi mately nine nonths. This court has not established
specific tinme periods for evaluating this factor. |In our recent
Billizon decision, we found that a period of enploynent of nore

than three nonths rendered this factor neutral. 993 F. 2d at 106.



However, we have noted that an injury occurring even on the first
day of work with the borrowi ng enpl oyer does not necessarily
preclude a finding of borrowed-servant status. Capps v. N. L.
Baroi d-NL Indus., Inc., 784 F.2d 615, 618 (5th Gr.), cert.
denied, 479 U S. 838 (1986). Onen went on Horton's payroll in
July of 1990, and his injury occurred in April of 1991. During
this entire period of enploynent he was assigned to work for
Chevron. During a prior period of enploynment with Horton he had
al so been assigned to work at Chevron sites. W conclude that
this factor is either neutral or slightly favors Chevron. See
Hebron v. Union G| Co. of Cal., 634 F.2d 245, 246-47 (5th Cr
1981) (finding borrowed servant doctrine applied to enpl oyee
stationed on defendant's offshore platformfor approxi mately

ei ght nont hs).

The eighth factor asks who had the right to term nate Onen.
Here, Chevron had the right to termnate Onen fromfurther work
at its Delta 30 field, although Chevron could not term nate
Onen's enploynent with Horton. W have held that the proper
focus when considering this factor is the borrow ng enpl oyer's
right to termnate the enployee fromhis association with the
borrowi ng enpl oyer. Capps, 784 F.2d at 618. W have on nunerous
occasions found the enployee to be a borrowed servant where, as
here, the defendant had the right to end its association with the
enpl oyee, even though it could not discharge himfrom enpl oynent
with the original enployer. 1d.; Billizon, 993 F.2d at 105;

Mel ancon, 834 F.2d at 1246. This factor favors Chevron.



The ninth factor addresses who had the obligation to pay
Onen. There is no dispute that Omven prepared work tickets
showi ng his tine, that Chevron would pay Horton an agreed-upon
rate for Onen's tinme and that of his hel per, and that Horton
would in turn issue Onen a paycheck based on the hours reflected
in his work tickets. The funds Horton used to pay Oaen cane from
Chevron. Under such circunstances this factor favors Chevron.
Mel ancon, 834 F.2d at 1246 ("The fact that [original enployer]
kept a percentage of the anmount [borrow ng enployer] was charged
is not relevant. [Borrow ng enployer] furnished the funds from
whi ch [original enployer] paid [enployee], and this is the
determnative inquiry for this factor.").

Onen originally testified in his deposition that his work
tickets had to be approved by Chevron personnel before he could
be paid. After the court granted summary judgnent, counsel for
Onen filed a notion for reconsideration or new trial under FED.
R QGv. P. 59 and submtted a new affidavit signed by Onen. In
this affidavit, Owmen stated that Chevron personnel were not
required to sign and did not sign his tine tickets, and that the
tickets contain printed | anguage that the custoner was required
to pay Horton whether or not the custoner was satisfied with the
work performed. The district court treated the notion as one for
relief under FED. R Qv. P. 60(b) and denied it. W do not find
that this affidavit raises a genuine issue of material fact or
otherwi se alters our view that the summary judgnent was properly

gr ant ed.
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First, a district court's ruling on a Rule 59 or Rul e 60(b)
nmotion is subject to appellate review only for an abuse of
di scretion, and we have noted that in ruling on such notions
based on alleged newly discovered evidence, the district court
shoul d consi der whether the omtted evidence was available to the
movi ng party prior to the tinme for filing his response to the
summary judgnent notion. Lavespere v. N agra Mach. & Tool Wbrks,
Inc., 910 F.2d 167, 174-75 (5th Cir. 1990) (Rule 59), cert.
denied, _ US _  (1993); AG Pro, Inc. v. Sakraida, 512 F.2d
141, 143-44 (5th Gr. 1975) (Rule 60(b)), rev'd on other grounds,
425 U. S. 273 (1976). W find no abuse of discretion by the
district judge in denying the notion, since we find no
explanation in the record for why the information asserted in the
affidavit was unavail able to Omen. |Indeed, Onen's affidavit only
recited his know edge of enploynent conditions with Chevron prior
to his accident. Second, "the nonnovant cannot defeat a notion
for summary judgnent by submtting an affidavit which directly
contradicts, w thout explanation, his previous testinony."
Al bertson V. T.J. Stevenson & Co., 749 F.2d 223, 228 (5th Gr.
1984). Third, even if the allegations in the new affidavit are
taken as true and properly raised, we conclude that the ninth
factor still favors Chevron. |f Chevron did not have to sign off
on the work tickets and was required to pay for Omen's work
whet her or not it was satisfied, this arrangenent only seens to
strengt hen Chevron's obligation to pay the enpl oyee under the

ninth factor.
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Onen argues that certain statenents in Chevron's anended
answer and interrogatory answers make sunmary j udgnment
i nappropriate. The answer in question asserts that Oaen was
"nom nal |y enpl oyed" by Horton, and asserts, in the alternative,
that Onen's injuries "were caused by the acts of an i ndependent
contractor for whom Chevron is not responsible." The answer al so
alleges in the alternative that "recovery agai nst Chevron is
barred by the exclusive renmedy provisions of the applicable
wor kman' s conpensation statute." W do not see any of these
statenents as adm ssions that Omen was not Chevron's borrowed
servant, the only defense raised in the notion for summary
j udgnent .

Onen al so points to Chevron's interrogatory answers filed
early in discovery. At that tinme Chevron | ooked to the terns of
the contract and depicted Onen as the servant only of Horton. By
the time of this judgnment the record clearly established that
Onen was the borrowed servant of Chevron in doing his work at the
time of his injury. It would have been the better procedure for
Chevron to obtain the court's permssion to withdraw or strike
those original answers, but we will not prolong this litigation
when it is clear that the parties knew by the tine of the federal
judgnent that the original answers had been negated and
abandoned.

Onen al so argues that the 1984 anendnents to the LHWCA nake
t he borrowed-servant defense unavailable to a defendant who has

not actually paid workers' conpensation benefits to the

12



plaintiff. The anmendnents added the | ast sentence to the current
version of 8 5(a) of the LHWCA, which provides that "[f]or

pur poses of this subsection, a contractor shall be deened the
enpl oyer of a subcontractor's enployees only if the subcontractor
fails to secure the paynent of conpensation as required by
section 904 of this title." 33 U S.C. 8§ 905(a). In Wst we
concl uded that these anmendnents did not alter existing
jurisprudence on the borrowed-servant doctrine. 765 F.2d at 528-
30. Accord Melancon, 834 F.2d at 1247. W cannot overrule the
hol di ng of a previous panel of our circuit. Capps, 784 F.2d at
619.

CONCLUSI ON

We have i ndependently reviewed the record, and have revi ewed
de novo the summary judgnent and the ultimte | egal question of
whet her Onen was a borrowed servant. Applying the nine factors
we are to consider, we find that all of the factors except the
third and the seventh favor Chevron's position that Onen was a
borrowed servant. W find that the third factor is either
neutral or slightly favors Oaen, and that the seventh factor is
either neutral or slightly favors Chevron. Wighing all the
factors, we agree with the district court that Chevron was
entitled to summry judgnent.

AFFI RVED.
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