UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-3142
Summary Cal endar

FACI LI TY MANAGEMENT OF LQOUI Sl ANA,
Plaintiff,
VERSUS
AVERI CAN SI GN AND | NDI CATOR CORPORATI ON,
Def endant .
ok ok ok kK A K K
AMERI CAN SI GN AND | NDI CATOR CORPORATI ON,
Third Party Plaintiff,
VERSUS
DI AMOND VI SION, | NC.,
Thi rd Party- Def endant - Appel | ee,
VERSUS
RAYMOND FI TZGERALD,
Movant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
CA 91 CV 609

July 16, 1993
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™



Raynond Fitzgerald, counsel for the Brae Conpanies, appeals
the district court's sanction order. The underlying litigation has
been conprom sed and is not relevant to this appeal. During the
course of the |litigation, the magistrate judge found that
Fitzgeral d schedul ed a nunber of out-of-state depositions and gave
counsel only one week notice of the deposition. When counsel
sought to reschedule the depositions to permit him to attend
counsel refused to cooperate and assist to work out the scheduling
problem As aresult of Fitzgerald' s conduct, D anond Vision, |nc.
(DVI) was forcedto file a notion for protective order and a notion
to quash two days before the schedul ed deposition. The nmagistrate
j udge sanctioned Fitzgerald under 28 U. S.C. § 1927 for unreasonably
and vexatiously multiplying proceedings and for willfully refused
to confer in good faith on a discovery dispute in violation of
Uni form Local Rule 2.11 of the Eastern District of Louisiana. The
magi strate judge required DVI to file an affidavit to docunent the
| egal expenses incurred in filing the notion and attending three
hearings in connection with the notion. The magi strate inposed
sanctions against Fitzgerald solely in the anmount of $2244.75.

W have reviewed the record and are persuaded that the
findings of the magistrate judge are not clearly erroneous. For
the reasons stated in her (date) order she did not abuse her

di scretion in assessing sanctions.

Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Fitzgerald presents one issue on appeal that requires
di scussion. He argues that the magi strate judge had an i nproper ex
parte conmmuni cation wth opposing counsel that placed him at an
unfair di sadvantage. W disagree. The magi strate judge, follow ng
the hearing i n which she i nposed sanctions, received a letter dated
July 30 fromcounsel for DVI asking that sanctions be inposed and
furnishing an affidavit to establish the anount of DVI's attorney's
fees and expenses. Then on July 31, after counsel for DVI was told
that the inpending settlenent depended upon a resolution of the
sanctions i ssue, DVI counsel comruni cated wth the magi strate judge
and asked that she defer entering the sanctions order against
Fitzgerald. The magistrate judge was understandably confused by
these conflicting letters and tel ephoned counsel for DVI. After
receiving a brief explanation, the nmagistrate judge then asked
counsel for DVI to explain the inconsistency in witing and copy
all counsel. The magi strate judge then on August 18, 1992, ordered
a hearing on the notion to reconsi der sanctions award for Septenber
2, 1992. The schedul ed hearing was held and Fitzgerald had a ful
opportunity to explain his position. It is noteworthy that
although M. Fitzgerald was aware of the nmgistrate judge's
t el ephone conversation with counsel at the tinme of the Septenber 2
hearing he raised no objection to it nor asked the nmagi strate judge
to recuse herself because of it. It was only after the magi strate
judge ruled that M. Fitzgerald raised this issue.

We are satisfied fromthe record that Fitzgerald suffered no

prejudice as a result of the tel ephone conversation between the



magi strate and counsel for DVI . The magistrate judge
under st andably sought clarification of the conflicting notions
filed by DVI and directed counsel to explain the inconsistency in
witing and furnish a copy to opposing counsel. Thereafter M.
Fitzgerald had full opportunity for a hearing to which he avail ed
hi nsel f.

Because we find no error, the order of the district court is

AFF| RMED.



